SCHEDULE 1
FINANCIAL SECTOR LAWS
(Section 1(1))
Pension Funds Act, 1956 (Act No. 24 of 1956)
Friendly Societies Act, 1956 (Act No. 25 of 1956)
Banks Act, 1990 (Act No. 94 of 1990)
Financial Services Board Act, 1990 (Act No. 97 of 1990)
Financial Supervision of the Road Accident Fund Act, 1993 (Act No. 8 of 1993)
Mutual Banks Act, 1993 (Act No. 124 of 1993)
Long-term Insurance Act (Act No. 52 of 1998)
Short-term Insurance Act (Act No. 53 of 1998)
Financial Institutions (Protection of Funds) Act, 2001 (Act No. 28 of 2001)
Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002)
Collective Investment Schemes Control Act, 2002 (Act No. 45 of 2002)
Co-operative Banks Act, 2007 (Act No. 40 of 2007)
Financial Markets Act, 2012 (Act No. 19 of 2012)

Credit Rating Services Act, 2012 (Act No. 24 of 2012)



SCHEDULE 2

RESPONSIBLE AUTHORITIES

(Section 5)

Financial sector law

Responsible authority

Pension Funds Act, 1956 (Act No. 24 of 1956)

Financial Sector
Conduct Authority

Friendly Societies Act, 1956 (Act No. 25 of 1956)

Financial Sector
Conduct Authority

Banks Act, 1990 (Act No. 94 of 1990)

Prudential Authority

Financial Supervision of the Road Accident Fund
Act, 1993 (Act No. 8 of 1993)

Prudential Authority

Mutual Banks Act, 1993 (Act No. 124 of 1993)

Prudential Authority

Financial Advisory and Intermediary Services Act,

Financial Sector

2002 (Act No. 37 of 2002) Conduct Authority
Collective Investment Schemes Control Act, 2002 Financial Sector
(Act No. 45 of 2002) Conduct Authority

Co-operative Banks Act, 2007 (Act No. 40 of 2007)

Prudential Authority

Financial Markets Act, 2012 (Act No. 19 of 2012)

Financial Sector

Conduct Authority
Credit Rating Services Act, 2012 (Act No. 24 of Financial Sector
2012) Conduct Authority

the Long-term Insurance Act (Act No. 52 of 1998)
and the Short-term Insurance Act (Act No. 53 of
1998), so far as they relate to matters within the
objectives of—
@ the Prudential Authority

Prudential Authority
(b) the Financial Sector Conduct Authority

Prudential Authority

Financial Sector
Conduct Authority

A regulatory instrument made by the Prudential
Authority

Prudential Authority

A regulatory instrument made by the Financial
Sector Conduct Authority

Financial Sector
Conduct Authority

A joint standard, so far as it relates to matters within
the objectives of—
(@) the Prudential Authority

(b) the Financial Sector Conduct Authority

Prudential Authority

Financial Sector Conduct Authority




10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

SCHEDULE 3
DOCUMENTS TO BE PUBLISHED IN THE REGISTER
(Section 258)
This Act
Financial sector laws
Regulations made in terms of financial sector laws
Regulatory instruments made in terms of financial sector laws
Administrative action procedures
Guidance notes and interpretation rulings issued under Part 1 of Chapter 10
Enforceable undertakings
Orders of a court under section 152 or 204, other than interlocutory orders
Debarment orders
Licences (including their terms and the conditions to which they are subject)
Notice of variations, suspensions and revocations of licences (including any applicable conditions)
Notices in terms of section 122
The Panel list
Tribunal Rules
Decisions of the Tribunal
Governing rules of recognised industry ombud schemes
The terms of recognition of industry ombud schemes and the conditions of recognition
Notice of variations, suspensions and revocations of recognition of industry ombud schemes
(including any applicable conditions)
Determinations of fees in terms of section 237(1)(a)
Exemptions under section 281 (including any applicable conditions)
Documents that a financial sector law provides are to be published in the Register

Amendments to and revocations of documents referred to in items 1 to 21



SCHEDULE 4

AMENDMENTS AND REPEALS

(Section 290283)
16-September 2016
Act No. and year Short Title Extent of repeal or amendment
Act No. 24 of 1936 Insolvency 1. The addition in section 35A(1) in the
Act. 1936 definition of "market infrastructure™ of the following

paragraphs:

"(d) acentral counterparty as defined in section
1 of that Act and licensed under section 49
of that Act; or

(e) alicensed external central counterparty as

defined in section 1 of that Act;".

Act No. 24 of 1956

Pension Funds Act,
1956

1. The amendment of section 1—

(@) by the insertion in subsection (1) after the
definition of "audit-exempt fund™ of the following
definition:
" 'Authority’ means the Financial Sector Conduct
Authority established in terms of section 56 of
the Financial Sector Regulation Act;";

(b) by the insertion in subsection (1) after the definition
of "complaint” of the following definition:

" 'conduct standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(c) by the insertion in subsection (1) after the definition
of "fair value" of the following definition:

" ‘Financial Sector Requlation Act’ means the
Financial Sector Regulation Act, 2016;";

(d) by the deletion in subsection (1) of the definitions of
"Financial Services Board" and “prescribed”;

(e) by the insertion in subsection (1) after the definition
of "investment reserve account” of the following
definition:

" 'joint standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(f) by the insertion in subsection (1) after the definition
of "provident preservation fund" of the following
definition:

" 'prudential standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(9) by the insertion in subsection (1) after the definition
of "publish™ of the following definition:

" 'Register' means the Financial Sector
Information Register referred to in section
256247 of the Financial Sector Requlation Act;";

(h) by the deletion in subsection (1) of the definition of
"registrar";

(i) by the insertion in subsection (1) after the definition




Act No. and year

Short Title

Extent of repeal or amendment

of "this Act" of the following definition:

" 'Tribunal’ means the Financial Services
Tribunal established in terms of section 219220
of the Financial Sector Requlation Act;"; and

(j) by the addition of the following subsection:

"(3) Unless the context otherwise indicates,
words and expressions not defined in subsection
(1) have the same meaning ascribed to them in
terms of the Financial Sector Regulation Act.".

2. The insertion after section 1 of the following
sections:

"Relationship between Act and Financial
Sector Regulation Act
1A. (1) A reference in this Act to
the registrar or the Financial Services Board
must be read as a reference to the Authority.

(2) Except as otherwise
provided by this Act or the Financial Sector
Requlation Act, the powers and duties of the
Authority in terms of this Act are in addition to
the powers and duties that it has in terms of the
Financial Sector Regulation Act.

(3) A reference in this Act
to the Authority determining or publishing a
matter by notice in the Gazette must be read as
including a reference to the Authority
determining or publishing the matter by notice
published in the Register.

(4) _Unless expressly
provided otherwise in this Act, or this Act
requires a matter to be prescribed by regulation,
a reference in this Act to a matter being
prescribed must be read as—

(a) areference to the matter being prescribed
in a prudential standard, a conduct
standard or a joint standard; or

(b) areference to the Authority determining
the matter in writing and registering the
determination in the Register.

(5)(a) A reference in this
Act to the Authority announcing or publishing
information or a document on a web site must
be read as a reference to the Authority
publishing the information or document in the

Register.

(b) The Authority may
also publish the information or document on its
web site.

(6) A reference in this Act
to a determined or prescribed fee must be read
as a reference to the relevant fee determined in
terms of section 237 and Chapter 16238 of the
Financial Sector Regulation Act.




Act No. and year

Short Title

Extent of repeal or amendment

(7) A reference in this Act
to an appeal of a decision of the Authority must
be read as a reference to a reconsideration of the
decision by the Tribunal in terms of the
Financial Sector Regulation Act.

Regulatory instruments

1B. For the purposes of the
definition of "regulatory instrument" in
section 1(1) of the Financial Sector Regulation
Act, any matter prescribed by the Authority in
respect of which notice in the Gazette is
specifically required by this Act is a regulatory
instrument.".

3. The repeal of section 2(5).
4. The repeal of section 3.
5. The amendment of section 18—

(a) by the substitution for subsection (1) of the following
subsection:

"(1) [The registrar may prescribe
criteria for financial soundness, and when] If
any return under this Act indicates that a
registered fund is not in a sound financial
condition_as determined in accordance with
prudential standards, the [registrar] Authority
may, save as provided in section 29, direct the
fund to submit a scheme setting out the
arrangements which have been made, or which
it intends to make, to bring the fund into a
financially sound condition within such period,
and subject to such conditions, as determined by
the [registrar] Authority."; and

(b) by the substitution in subsection (5) for paragraph (a)
of the following paragraph:

"(a) The [registrar] Authority may
at any time, [following an inspection carried
out or investigation conducted under section
25, or for any other reason which the
registrar may consider] if it is necessary in the
interests of the members of a fund, direct that an
investigation in terms of section 16 or an audit
or both an audit and such investigation be
conducted into the financial position of a fund
generally or with reference to any financial
aspect of the fund.".

6. The amendment of section 19—

(a) by the substitution in subsection (5) for the words
preceding paragraph (a) of the following words:

"A registered fund may, if its rules so permit
and subject to [the regulations] prudential
standards, grant a loan to a member by way of
investment of its funds or furnish a guarantee in
favour of a person other than the fund in respect
of a loan granted or to be granted by such other




Act No. and year

Short Title

Extent of repeal or amendment

person to a member to enable the member—";
and

(b) by the deletion of subsection (7).
7. The repeal of section 25.

8. The substitution in section 26 for subsection
(1) of the following subsection:

"(1) [The registrar may, after
considering the interests of the members of a
fund (or of the several categories of members
if there is more than one such category)—
(a) declare that a specific practice or
method of conducting business is
unacceptable, irregular or undesirable
and that such fund, administrator or
person must refrain from conducting
such practice or method of conducting
business; or
(b)] Without limiting what a directive of a
financial sector regulator may include, the

Authority may, through a directive, direct

that the rules of [the] a fund, including

rules relating to the appointment, powers,
remuneration (if any) and removal of the
board, be amended if [the results of an

inspection or on-site visit under section

25 necessitates amendment of the rules

of the fund or if the registrar is of the

opinion that] the fund—

[(H](&) isnotin a sound financial
condition or does not comply
with the provisions of this Act or
the regulations affecting the
financial soundness of the fund;

[(iD](b) has failed to act in accordance

with the provisions of
section 18; or

[(iii)](c) is not being managed in

accordance with this Act or the
rules of the fund.".

9. The insertion in Chapter VA before
section 30A of the following section:

"Ombud scheme

30AA. The ombud scheme in relation to
complaints regulated in terms of this Chapter is
declared to be a statutory ombud scheme for the
purposes of the Financial Sector Regulation
Act.".

10. The substitution in section 30C(1) for the
words preceding paragraph (a) of the following words:
"The Minister shall[, after
consultation with the Financial Services




Act No. and year

Short Title

Extent of repeal or amendment

Board,] appoint—".

11. The substitution for section 30D of the
following section:

"Main object of Adjudicator

30D. (1) The main object of the

Adjudicator shall be to dispose of complaints

lodged in terms of section 30A(3) of this Act,

and complaints for which the Adjudicator is
designated in terms of section 211212 of the

Financial Sector Regulation Act [in a

procedurally fair, economical and expeditious

manner].
(2) In disposing of complaints in terms of
subsection (1) the Adjudicator must—

(@) apply, where appropriate, principles of
equity;

(b) have regard to the contractual arrangement
or other legal relationship between the
complainant and any financial institution;

(c) have regard to the provisions of this Act;
and

(d) actin a procedurally fair, economical and
expeditious manner.".

12. The substitution in section 30Q for the
words preceding paragraph (a) of the following words:

"The Adjudicator may [with the concurrence of the
Financial Services Board]—".

13. The substitution in section 30R(1) for
paragraph (a) of the following paragraph:

“(a) funds [provided by the Financial Services
Board] accruing to the Adjudicator in terms of
legislation on the grounds of a budget submitted
to, and approved [of] by, the [Financial
Services Board] Minister; and".

14. The substitution in section 30S for the
expression "Financial Services Board", wherever
occurring in the section, of the expression "Minister".

15. The substitution in section 30T for
subsection (1) of the following subsection:

"(1) [Despite the provisions of the
Public Finance Management Act, 1999 (Act
No. 1 of 1999), the board of the Financial
Services Board as defined in section 1 of the
Financial Services Board Act, 1990 (Act No.
97 of 1990),] The Adjudicator is the accounting
authority of the Office of the Adjudicator.".

16. The repeal of sections 33, 33A and 34.



http://discover.sabinet.co.za/webx/access/netlaw/97_1990_financial_services_board_act.htm#section1

Act No. and year

Short Title

Extent of repeal or amendment

17. The deletion in section 36 of subsections
(2)(bA) and (3).

18. The deletion in section 37 of subsections
(2) to (5).

19. The amendment of the arrangement of
sections—

() by the insertion after item 1 of the
following items:

"1A. Relationship between Act and Financial
Sector Regulation Act

1B.  Regulatory Instruments"; and

(b) by the insertion before item 30A of the
following item:

"30AA. Ombud scheme".

Act No. 25 of 1956

Friendly Societies Act,
1956

1. The amendment of section 1—

(@) by the insertion in subsection (1) after the definition
of "assets" of the following definition:

" 'Authority’ means the Financial Sector
Conduct Authority established by section 56 of
the Financial Sector Requlation Act;";

(b) by the insertion in subsection (1) after the definition
of "assets" of the following definition:

" 'conduct standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(c) by the insertion in subsection (1)after the definition
of "court" of the following definition:
“'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

(d) by the insertion in subsection (1) after the definition
of "Insurance Act" of the following definition:

" 'joint standard" has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(e) by the deletion in subsection (1) of the definition of
"prescribed";

(f) by the insertion in subsection (1) after the definition
of "principal officer" of the following definition:

" 'prudential standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(g) by the insertion in subsection (1) after the definition
of "principal officer" of the following definition:

" '"Register' means the Financial Sector

Information Register referred to in section 256247




Act No. and year

Short Title

Extent of repeal or amendment

of the Financial Sector Regulation Act;";

(h) by the deletion in subsection (1) of the definition of
"registrar"; and

(i) by the addition of the following subsection:

"(3) Unless the context otherwise indicates,
words and expressions not defined in subsection (1)
have the same meaning ascribed to them in terms of
the Financial Sector Requlation Act.".

2. The insertion after section 1 of the following
sections:

"Relationship between Act and Financial
Sector Regulation Act

1A. (1) Except as otherwise provided
by this Act or the Financial Sector Regulation
Act, the powers and duties of the Authority in
terms of this Act are in addition to the powers
and duties that it has in terms of the Financial
Sector Requlation Act.

(2) Unless expressly provided

otherwise in this Act, or this Act requires a

matter to be prescribed by requlation, a

reference in this Act to a matter being—

(@ prescribed must be read as a reference
to the matter being prescribed in a
prudential standard, a conduct standard
or a joint standard; or

(b) determined must be read as a reference
to the Authority determining the matter
in writing and registering the
determination in the Reqister.

(3) (a) A reference in this Act to the
Authority announcing or publishing information
or a document on a web site must be read as a
reference to the Authority publishing the
information or document in the Register.

(b) The Authority may also

publish the information or document on its web
site.

(4) A reference in this Act to a fee
prescribed by regulation must be read as a
reference to the relevant fee being determined in
terms of section 237 and Chapter 16238 of the
Financial Sector Regulation Act.

(5) The Authority must publish the
following on the Register:

(@ the registration of a society in terms of
this Act and each cancellation of a
registration:;

(b) any exemption or any withdrawal of an
exemption referred to in_sections 3(2)
and (3), 25(1) or section 47(1)(bC); and

() the rules of each registered friendly
society, and each amendment of those
rules.




Act No. and year

Short Title

Extent of repeal or amendment

Regulatory instruments

1B. For the purposes of the
definition of "regulatory instrument" in
section 1(1) of the Financial Sector Regulation
Act, any matter prescribed by the Authority in
respect of which notice in the Gazette is
specifically required by this Act is a regulatory
instrument.".

3. The substitution in section 3(1) for
paragraph (a) of the following paragraph:

"(a) which has been established or continued
in terms of a collective agreement
concluded in a council in terms of the
Labour Relations Act, 1995. However,
such a friendly society shall from time to
time furnish the [registrar] Authority
with such statistical information as may
be requested by the [Minister]

Authority;™.

4. The repeal of sections 4 and 32.

5. The substitution in section 33 for subsection
(1) of the following subsection:

"(1) The [registrar] Authority
may, [with the consent of the Minister,] in
regard to any registered society, apply to
the court for an order in terms of paragraph
(c), (d) or (e) of subsection (3), and a
registered society may, in regard to itself,
apply to the court for an order in terms of
paragraph (b), (d) or (e) of that subsection,
if the [registrar] Authority or the society is
of the opinion that it is desirable, because
the society is not in a sound financial
condition or for any other reason, that such
an order be made in regard to the society:
Provided that a society shall not make such
an application except by leave of the court,
and the court shall not grant such leave
unless the society has given security to an
amount specified by the court for the
payment of the costs of the application and
of any opposition thereto, and has
established prima facie the desirability of
the order for which it wished to apply.".

6. The repeal of sections 44 and 45.

7. The deletion in section 47(1) of paragraphs
(bA) and (bC).




Act No. and year

Short Title

Extent of repeal or amendment

8. The deletion in section 48 of subsections
(2), (3), (4) and (5).

9. The substitution for the expression
"registrar"”, wherever it occurs, of the expression
"Authority".

10. The amendment of the arrangement of
sections by the insertion after item 1 of the following
items:

"1A. Relationship between Act and Financial
Sector Regulation Act

1B.  Regulatory instruments”.

Act No. 90 of 1989

South African Reserve
Bank Act, 1989

1. The amendment of section 3 by the
addition of the following subsection, the existing
subsection becoming subsection (1):

"(2) In addition, the Bank is
responsible for protecting and maintaining
financial stability as envisaged in the Financial
Sector Regulation Act, 2016.".

2. The substitution in section 10(1) for
paragraph (v) of the following paragraph:

"(v) perform the functions assigned to the Bank
by the Banks Act, 1990 (Act No. 94 of
1990), [and] the Mutual Banks Act, 1993
(Act No. 124 of 1993), the Financial
Sector Requlation Act, 2016 and other
financial sector laws as defined in section
1(1) of the Financial Sector Regulation
Act, 2016.".

3. The substitution in section 11 for subsection
(2) of the following subsection:

“2)(@) The provisions of [the
Inspection of Financial Institutions Act, 1984
(Act No. 38 of 1984),] Part 4 of Chapter 9 of the
Financial Sector Regulation Act, 2016 except
[sections 2 and 7]_section 134 [thereof], shall
[mutatis mutandis] apply with the changes
necessary in the context in respect of an
inspection carried out in terms of subsection (1).

(b) Section 130 of the Financial Sector
Regulation Act, 2016 does not apply in respect
of an _inspection carried out in terms of

subsection (1). “.

4. The substitution in section 12 for subsection
(2) of the following subsection:
“(2) The provisions of [ sections 4, 5,

8 and 9 of the Inspection of Financial
Institutions Act, 1984 (Act No. 38 of 1984),]

Part 4 of Chapter 9 of the Financial Sector




Act No. and year

Short Title

Extent of repeal or amendment

Regulation Act shall apply [mutatis mutandis]
with the necessary changes required by the
context in respect of an inspection carried out in

terms of subsection (1).”.

Act No. 94 of 1990

Banks Act, 1990

1. The amendment of section 1—

(a) by the insertion in subsection (1) after the definition

(b)
©)

(d)

Q)
(®

(@)

(h)
0]

0)

of "allocated capital and reserve funds" of the
following definition:

" 'Authority' means the Prudential Authority
established in terms of section 32 of the
Financial Sector Regulation Act;";

by the deletion in subsection (1) of the definition of
"board of review";

by the insertion in subsection (1) after the definition
of "company" of the following definition:

" 'conduct standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

by the insertion in subsection (1) after the definition
of "fellow subsidiary" of the following definition:

" 'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

by the deletion in subsection (1) of the definition of
"prescribed";

by the insertion in subsection (1) after the definition
of "person™ of the following definition:

prudential standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

by the insertion in subsection (1) after the definition
of "qualifying capital and reserve funds" of the
following definition:

" 'Register' means the Financial Sector
Information Register referred to in section 256247 of
the Financial Sector Requlation Act;";

by the deletion in subsection (1) of the definition of
"Registrar";
by the insertion in subsection (1) after the definition
of "tier 2 unimpaired reserve funds" of the following
definition:
“'Tribunal' means the Financial Services
Tribunal established in terms of section 219220
of the Financial Sector Regulation Act;"; and

by the addition of the following subsection:

"(3) Unless the context otherwise
indicates, words and expressions not defined in
subsection (1) have the same meaning ascribed
to them in terms of the Financial Sector

Regulation Act.".
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Act No. and year

Short Title

Extent of repeal or amendment

2. The insertion after section 1 of the
following section:

""Relationship between Act and Financial
Sector Regulation Act

1A. (1) Except as otherwise provided by
this Act or the Financial Sector Requlation Act,
the powers and duties of the Authority in terms
of this Act are in addition to the powers and
duties that it has in terms of the Financial Sector
Regulation Act.

(2) A reference in this Act to the
Authority determining or publishing a matter by
notice in the Gazette must be read as including a
reference to the Authority determining or
publishing the matter by notice published in the
Register.

(3) Unless expressly provided otherwise
in this Act, or this Act requires a matter to be
prescribed by regulation in terms of section 90, a
reference in this Act to a matter being—

(a) prescribed must be read as a reference to
the matter being prescribed in a
prudential standard or a conduct
standard; or

(b) determined must be read as a reference to
the Authority determining the matter in
writing and registering the determination
in the Register.

(4)(a) Matters in respect of which
requlations relating to banks may be prescribed
in terms of this Act may also be made in
prudential standards or conduct standards.

(b) Regulations prescribed in terms of
this Act that are in force immediately before the
commencement of this subsection continue to be
in force, but may be repealed by the Minister to
allow for prudential or conduct standards to be
made in terms of the Financial Sector Requlation
Act, in respect of the subject-matter of those
requlations.

(c) Paragraph (b) does not limit the
powers of the Minister in terms of this Act to
prescribe regulations.

(5) A reference in this Act to an
inspection or an investigation in terms of section
6 of this Act must be read as a reference to an
investigation in terms of the Financial Sector
Regulation Act, but not a reference to an
inspection in terms of section 83 or 84 of this
Act.

(6) (a) A reference in this Act to the
Authority announcing or publishing information
or a document on a web site must be read as a
reference to the Authority publishing the
information or document in the Reqister.




Act No. and year

Short Title

Extent of repeal or amendment

(b) The Authority may also
publish the information or document on its web
site.

(7) A reference in this Act to a
prescribed fee must be read as a reference to the
relevant fee determined in terms of section 237
and Chapter 16238 of the Financial Sector

Regulation Act.

(8) A reference in this Act to a review of
a decision of the Authority must be read as a
reference to a reconsideration of the decision by
the Tribunal in terms of the Financial Sector

Regulation Act.

(9) (a) If any requirement in the Financial
Sector Regulation Act is inconsistent with any
provision of this Act, the requirement in the
Financial Sector Regulation Act prevails.

(b) If any requirement in a regulatory
instrument made in terms of the Financial Sector
Regulation Act is inconsistent with any provision of
a regulatory instrument made in terms of this Act,
the requirement in the requlatory instrument made
in_terms of the Financial Sector Regulation Act

prevails.”.

3. The repeal of section 3.

4. The deletion in section 4 of subsections (1)
and (2).

5. The substitution in section 5 for subsection
(2) of the following subsection:

“(2) Any delegation under subsection
(1) (@) shall not prevent the exercise of the
relevant power by the [Registrar personally]

Authority.”.

6. The deletion in section 6 of subsections (1)
and (2).

7. The repeal of sections 8, 9 and 10.

8. The amendment of section 23—
(&) by the substitution for subsection (1) of the
following subsection:

"(1) The Registrar may subject to the
provisions of section 24, in the case of a bank
registered as such, [with the consent of the
Governor and after consultation with the
Minister and] by notice in writing to the
institution concerned cancel, or suspend on such
conditions as the Registrar may deem fit, such
registration if the institution has not conducted
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any business as a bank during the period of six
months commencing on the date on which the
institution was registered as a bank.";

(b) by the substitution in subsection (2) for the words
preceding paragraph (a) of the following words:
"The Registrar may, subject to the provisions of
section 24, in the case of a bank registered as
such, [after consultation with the Minister
and] by notice in writing to the institution
concerned cancel, or suspend on such conditions
as the Registrar may deem fit, such registration
if—"; and
(c) by the substitution for subsection (3) of the
following subsection:

"(3) The Registrar may, subject to the
provisions of section 24, in the case of a bank
registered as such, [after consultation with the
Minister and] by notice in writing to the
institution concerned cancel such registration if
the institution has ceased to conduct the
business of a bank or is no longer in operation.”.

9. The substitution in section 52 for subsection
(1A) of the following subsection:

"(1A) Notwithstanding subsection (1),
the Registrar may, by [means of a circular
contemplated in section 6(4)] notice published
in the Register, determine circumstances and
conditions in terms whereof an application
contemplated in subsection (1) is not required.".

10. The amendment of section 69A—

(&) by the substitution for subsection (4) of the
following subsection:

"(4) A commissioner appointed under
subsection (1) and any person or persons
appointed under subsection (2) shall for the
purpose of their functions in terms of this
section have powers and duties in all respects
corresponding to the powers and duties
conferred or imposed [by sections 4 and 5 of
the Inspection of Financial Institutions Act,
1998 (Act No. 80 of 1998), upon a registrar or
an inspector contemplated in the Inspection
of Financial Institutions Act, 1998] on an
investigator in terms of the Financial Sector
Regulation Act: Provided that for the purposes
of this section, those powers extend to the
associates of the bank.

[(@) any reference to an “institution” or a
“financial institution” in sections 4 and
5 of the Inspection of Financial
Institutions Act, 1998, shall be deemed
to be a reference to a bank under
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curatorship or any of its associates;
and

(b) any reference to "the registrar' and ‘an
inspector’ in sections 4 and 5 of the
Inspection of Financial Institutions
Act, 1998, shall be deemed to be a
reference to the commissioner and any
person appointed under subsection (2),
respectively.]"; and

(b) by the substitution for subsections (4) and (5) with
the following subsections:

“(4) A commissioner appointed under
subsection (1) and any person or persons appointed
under subsection (2) shall for the purpose of their
functions in terms of this section have powers and
duties in all respects corresponding to the powers
and duties conferred or imposed by [sections 4
and 5 of the Inspection of Financial Institutions
Act, 1998 (Act No. 80 of 1998), upon a registrar
or an inspector contemplated in the Inspection
of Financial Institutions Act, 1998] Part 4 of
Chapter 9 of the Financial Sector Regulation Act:
Provided that for the purposes of this section—

(@)  any reference to [an “institution” or
a “financial institution” in sections
4 and 5 of the Inspection of
Financial Institutions Act, 1998]
Part 4 of Chapter 9 of the Financial
Sector Regulation Act shall be
deemed to be a reference to a bank
under curatorship or any of its
associates; and

(b) any reference to [“the registrar”] “a
financial sector regulator” and “an
[inspector] investigator” [in
sections 4 and 5 of the Inspection
of Financial Institutions Act, 1998]
Part 4 of Chapter 9 of the Financial
Sector Requlation Act shall be
deemed to be a reference to the
commissioner and any person
appointed under subsection (2),
respectively.

(5) When an investigation is made
under this section and [section 4 of the Inspection
of Financial Institutions Act, 1998 (Act No. 80 of
1998),] Part 4 of Chapter 9 of the Financial Sector
Regulation Act applies, [subsection (1)(a) of that]
section_136(1) of that Act shall [be deemed to
have been amended as follows:

‘(1) In carrying out an investigation into the
business, trade, dealings, affairs or
assets and liabilities of a bank under
curatorship, a commissioner may—

(a) administer an oath or affirmation
or otherwise examine any person
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who is, or formerly was, a director,
servant, employee, partner,
member or shareholder of the
institution: Provided that the
person examined, whether under
oath or not, may have his or her
legal adviser present at the
examination: Provided further that
on good cause shown the
commissioner may direct that the
proceedings under this paragraph
shall be held in camera and not be
accessible to the public;’] apply with
the changes necessary in the context
in respect of an inspection carried out
in_terms of subsection (1) and the
commissioner may on good cause
shown direct that the proceedings
under this paragraph shall be held in
camera and not be accessible to the

public.”; and

(c) by the repeal of subsection (5A).

11. The substitution in section 84 for
subsection (5) of the following subsection:

“(5) For the purposes of the
performance of the duties as set out in
subsection (4), the repayment administrator
shall, in relation to the person subject to the
relevant direction and in relation to the affairs of
that person, have the powers conferred by
[sections 4 and 5 of the Inspection of
Financial Institutions Act, 1998 (Act No. 80 of
1998)] sections 136 to 138 of the Financial
Sector Regulation Act, upon an [inspector]
investigator contemplated in those sections, as if
the repayment administrator were an [inspector]
investigator and the person subject to the
direction ~were a financial institution
contemplated in those sections.”.

12. The deletion in section 90 of subsection
(1)(e) and (9).

13. The amendment of section 91—

(a) by the substitution-for in subsection (1) for
paragraph (b) of the following paragraph:

"(b) contravenes or fails to comply with a
provision of section 7(3), (4) or (5), 34,
35, [37(1),] 38(1), 39, 41, 42(1), 52(1)
or (4), 53, 55, 58, 59, 60(5)(a),
60(5)(b), 61(2), 65, 66, 67, 70(2), (2A)
or (2B), 70A, 72, 73, 75, 76, 77, 78(1)
or (3), 79, 80, 84(1A) or 84(2),";
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(b) by the deletion in subsection (4) of paragraph (c); and
(c) by the deletion of subsections (6), (6A) and (7);

14. The repeal of section 91A.

15. The substitution for the expression
"Registrar”,"— wherever it occurs, of the expression
"Authority".

16._The amendment—Amendment of the
arrangement of sections—

(@) by the insertion after item 1 of the
following item:

"1A. Relationship between Act and Financial
Sector Regulation Act"; and

(b) by the substitution for item 4 of the
following item:

“4.  Authority”.

Act No. 97 of 1990

Financial Services
Board Act, 1990

The repeal of the whole Act.

Act No. 8 of 1993

Financial Supervision of
the Road Accident Fund
Act, 1993

The amendment of section 1—

(a) by the insertion before the definition of "executive
officer” of the following definition:

" 'Authority' means the Prudential Authority
established in terms of section 32 of the
Financial Sector Regulation Act, 2016;"; and

(b) by the deletion of the definitions of "executive
officer" and "Financial Services Board".

Act No. 124 of 1993

Mutual Banks Act, 1994

1. The amendment of section 1—

(&) by the insertion in subsection (1) after the definition
of "associate" of the following definition:

" 'Authority' means the Prudential Authority
established in terms of section 32 of the
Financial Sector Regulation Act;";

(b) by the deletion in subsection (1) of the definition of
"board of appeal";

(c) by the insertion in subsection (1) after the definition
of "company" of the following definition:

conduct standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(d) Dby the insertion in subsection (1) after the definition
of "executive officer" of the following definition:
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" 'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

(e) by the deletion in subsection (1) of the definition of

()

()

(h)
(i)

"prescribed™;

by the insertion in subsection (1) after the definition
of "person™ of the following definition:

prudential standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";==

by the insertion in subsection (1) after the definition
of "public" of the following definition:

" 'Register' means the Financial Sector
Information Register referred to in section
256247 of the Financial Sector Requlation
Act;";

by the deletion in subsection (1) of the definition of
"Registrar";

by the insertion in subsection (1) after the definition
of "subsidiary" of the following definition:

" "Tribunal' means the Financial Services
Tribunal established in terms of section 219220
of the Financial Sector Regulation Act;"; and

(j) by the addition of the following subsection:

"(3) Unless the context otherwise
indicates, words and expressions not defined in
subsection (1) have the same meaning ascribed
to them in terms of the Financial Sector

Regulation Act.".

2. The insertion after section 1 of the following

section:

""Relationship between Act and Financial
Sector Regulation Act

1A. (1) A reference in this Act to
the Registrar must be read as a reference to the
Authority.

(2) Except as otherwise
provided by this Act or the Financial Sector
Regulation Act, the powers and duties of the
Authority in terms of this Act are in addition to
the powers and duties that it has in terms of the
Financial Sector Regulation Act.

(3) A reference in this Act to
the Authority determining or publishing a
matter by notice in the Gazette must be read as
including a reference to the Authority
determining or publishing the matter by notice
published in the Register.

(4) Unless expressly provided
otherwise in this Act, or this Act requires a
matter to be prescribed by regulation in terms of
section 91, a reference in this Act to a matter
being—
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(a) prescribed must be read as a reference to
the matter being prescribed in a prudential
standard or a conduct standard; or

(b) determined must be read as a reference to
the Authority determining the matter in
writing and registering the determination
in the Register.

(5)(a) _Matters in respect of which
regulations relating to banks may be prescribed
in terms of this Act may also be made in
prudential standards or conduct standards.

(b) Requlations prescribed in terms of
this Act that are in force immediately before the
commencement of this subsection continue to be
in force, but may be repealed by the Minister to
allow for prudential or conduct standards to be
made in terms of the Financial Sector Requlation
Act, in respect of the subject-matter of those
regulations.

(c) Paragraph (b) does not limit the
powers of the Minister in terms of this Act to
prescribe regulations.

(6) (a) A reference in this
Act to the Authority announcing or publishing
information or a document on a web site must
be read as a reference to the Authority
publishing the information or document in the

Register.

(b) The Authority may
also publish the information or document on its
web site.

(7) A reference in this Act to a
determined or prescribed fee must be read as a
reference to the relevant fee determined in terms
of section 237 and Chapter 16238 of the
Financial Sector Regulation Act.

(8) A reference in this Act to
an appeal of a decision of the Authority must be
read as a reference to a reconsideration of the
decision by the Tribunal in terms of the
Financial Sector Regulation Act.

(9) (a) If any requirement in the Financial
Sector Regulation Act is inconsistent with any
provision of this Act, the requirement in the
Financial Sector Regulation Act prevails.

(b) If any requirement in a regulatory
instrument made in terms of the Financial Sector
Regulation Act is inconsistent with any provision of
a regulatory instrument made in terms of this Act,
the requirement in the requlatory instrument made
in terms of the Financial Sector Regulation Act

prevails.”.

3. The repeal of section 2.
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4, The substitution in section 3 for subsection
(2) of the following subsection:

“(2) Any delegation under subsection
(1) (@) shall not prevent the exercise of the
relevant power by the [Registrar personally]
Authority.”.

5. The deletion in section 4 of subsections (1)
and (2).

6. The repeal of sections 6, 7 and 8.

7. The amendment of section 21—

(@) by the substitution for subsection (1) of the
following subsection:

"(1) The Registrar may, subject to
the provisions of section 22, in the case of a
mutual bank registered as such, [with the
consent of the Minister and] by notice in
writing to the institution concerned cancel, or
suspend on such conditions as the Registrar may
deem fit, such registration if the institution has
not conducted any business as a mutual bank
during the period of six months commencing on
the date on which the institution was registered
as a mutual bank.";

(b) by the substitution in subsection (2) for the words
preceding paragraph (a) of the following words:

"The Registrar may, subject to the provisions of
section 22, in the case of a mutual bank
registered as such, [with the consent of the
Minister and] by notice in writing to the
institution concerned cancel, or suspend on such
conditions as the Registrar may deem fit, such
registration if—"; and

(c) by the substitution for subsection (3) of the
following subsection:

"(3) The Registrar may, subject to
the provisions of section 22, in the case of a
mutual bank registered as such, [with the
consent of the Minister and] by notice in
writing to the institution concerned cancel such
registration if the institution has ceased to
conduct business as a mutual bank or is no
longer in operation.”.

8. The deletion in section 91 of subsection
(1)(e) and (g).

9. The deletion in section 92 of subsections (6)
and (7).

10. The amendment of the arrangement of
sections by the insertion after item 1 of the following
item:
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"1A. Relationship between Act and
Financial Sector Regulation Act".

Act No. 141 of 1993

Policy Board for
Financial Services and
Regulation Act, 1993

The repeal of the whole Act.

Act No. 52 of 1998

Long-term Insurance
Act, 1998

1. The amendment of section 1—

(a) by the insertion in subsection (1) after the definition
of "auditor" of the following definition;

" ¢Authority’ means—

()] in the case of sections 7, 9to 17, 19 to
21, 23 to 35 and 37 to 43, the Prudential
Authority established in terms of section
32 of the Financial Sector Requlation
Act;

(b) in the case of section 8 and sections 44
to 65, the Financial Sector Conduct
Authority established in terms of section
56 of the Financial Sector Regulation
Act; and

(©) in the case of sections 3, 4, 18, 22 and
36, either the Prudential Authority or
the Financial Sector Conduct Authority,
subject to consultation and co-
ordination requirements set out in the
Financial Sector Regulation Act;";

(b) by the deletion in subsection (1) of the definition of
"Board™;

(c) by the insertion in subsection (1) after the definition
of "company" of the following definition:

conduct standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(d) by the insertion in subsection (1) after the definition
of "financial reporting standards" of the following
definition:

“'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

(e) by the insertion in subsection (1) after the definition
of "holding company™ of the following definition:

joint standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(f) by the deletion in subsection (1) of the definition of
"prescribe™;

(g) by the insertion in subsection (1) after the definition
of "premium" of the following definition:

prudential standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(h) by the insertion in subsection (1) after the definition
of "publish™ of the following definition:

Register' means the Financial Sector
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0]
)

()

Information Register referred to in section
256247 of the Financial Sector Regulation
Act;";

by the deletion in subsection (1) of the definition of
"Registrar";

by the insertion in subsection (1) after the definition
of "this Act" of the following definition:

" 'Tribunal’ means the Financial Services
Tribunal established in terms of section
219220 of the Financial Sector Regulation
Act;"; and

by the addition of the following subsection:
"(3) Unless the context otherwise indicates,
words and expressions not defined in subsection (1)

have the same meaning ascribed to them in terms of
the Financial Sector Requlation Act.".

2. The insertion after section 1 of the following

sections:

"Relationship between Act and Financial
Sector Regulation Act

1A. (1) A reference in this Act to
the Regqistrar (=but not to the Registrar of
Medical Schemes); or a reference to the Board
must be read as a reference to the Authority.

(2) Except as otherwise
provided for in this Act or the Financial Sector
Requlation Act, the powers and duties of the
Authority in terms of this Act are in addition to
the powers and duties that it has in terms of the
Financial Sector Regulation Act.

(3) A reference in this Act to
the Authority determining or publishing a
matter by notice in the Gazette must be read as
including a reference to the Authority
determining or publishing the matter by notice
published in the Reqister.

(4) _Unless expressly provided

otherwise in this Act, or this Act requires a

matter to be prescribed by regulation, a

reference in this Act to a matter being—

[€)] prescribed must be read as a reference
to the matter being prescribed in a
prudential standard, a conduct standard
or a joint standard; or

(b) determined must be read as a reference
to the Authority determining the matter
in writing and registering the
determination in the Reqister.

(5)(a) A reference in this Act
to an on-site visit in terms of a provision of this
Act must be read as a reference to a supervisory
on-site inspection in terms of the Financial
Sector Requlation Act.

(b) A reference to an
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inspection in terms of a provision of this Act
must be read as a reference to an investigation
in terms of the Financial Sector Regulation Act.

(6) The references in sections
3(3) and 22(3) to an appeal to the board of
appeal established by section 26 of the Financial
Services Board Act must be read as a reference
to a reconsideration of the decision by the
Tribunal in terms of the Financial Sector
Regulation Act.

(7) A reference in this Act to
a determined or prescribed fee must be read as a
reference to the relevant fee determined in terms
of section 237 and Chapter 16238 of the
Financial Sector Regulation Act.

Regulatory instruments

1B. For the purposes of the
definition of "regulatory instrument” in
section 1(1) of the Financial Sector Regulation
Act, any matter prescribed by the Authority in
respect of which notice in the Gazette is
specifically required by this Act is a requlatory
instrument.".

3. The substitution for section 2 of the

following section:

"Exercise of powers and performance of
duties by Authority

2. (1) The Authority, in fulfilling
its responsibility for implementing this Act,
must exercise its powers and perform its duties
in terms of this Act subject to the Financial
Sector Requlation Act.

(2) The Prudential Authority, in
respect of sections 9 t015, 26 and 37 to 43, must
act with the concurrence of the Financial Sector
Conduct Authority.

(3) _The Prudential Authority or
the Financial Sector Conduct Authority, as the
case may be, in respect of sections 18 and 22,
must act with the concurrence of the other

Authority.".

4. The deletion in section 4 of subsections (2),

(4) and (8).

5. The repeal of section 5.

6. The amendment of section 9—

by the substitution in subsection (3) for paragraph
(b) of the following paragraph:
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"(b) unless the applicant demonstrates
to the satisfaction of the
Authority that—

(0] it complies and has taken
appropriate measures to
continue to comply with
the governance and risk
management framework
and financial soundness
requirements of this Act;

(i) its directors and
managing executives
meet the fit and proper
requirements; and

iii any persons that directly
or indirectly control or
own that applicant within
the meaning of section 25
of this Act, meet the fit
and proper
requirements;"; and

(b) by the addition in subsection (3) of the following
paragraph:
"(cA) if the registration will be

contrary to the interests of
prospective policyholders or

the public interest."”.

7. The amendment of section 10 by the
insertion after paragraph (f) of the following paragraph:

"(fA)  relating to the business arrangements of
the long-term insurer, including, but not
limited to, the outsourcing arrangements
that the long-term insurer may enter
into;".

8. The amendment of section 11 by the
substitution for subsection (1) of the following subsection:

"(1) The [Registrar] Authority may, by
notice to the long-term insurer, amend, delete,
replace or impose additional conditions
contemplated in section 10, subject to which the
long-term insurer is registered or deemed to be
registered—

(&) upon application of a long-term insurer
and having regard, with the necessary
changes required by the context, to section
9(3)(b);

(@A) when in the public interest or the interests
of the policyholders or potential
policyholders of the long-term insurer;

(b) when acting in accordance with section
12(2) or (3) or when giving an
authorisation in accordance with section
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@3).

(@)

(b)

(©

9.

10.

35(2)(a), in relation to a long-term insurer;
or

if a long-term insurer has ceased to enter
into certain long-term policies determined
by the [Registrar] Authority to an extent
which no longer justifies its continued
registration in respect of those policies,
and the long-term insurer has been
allowed at least 30 days in which to make
representations in respect of the matter [,
by notice to the long-term insurer vary
a condition, subject to which the long-
term insurer is registered or deemed to
be registered, by amending or deleting
it, or determine a new condition
contemplated in section 10].".

The deletion in section 22 of subsection

The amendment of section 26—

by the substitution for subsection (1) of the
following subsection:

"(1) Subject to this section, no
person shall, directly or indirectly and
without the prior approval of the
[Registrar]_Authority, acquire or hold
shares or any other financial interest in a
long-term insurer or a related party of that
long-term insurer which results in that
person, directly or indirectly, alone or with
a related party, exercising control within
the meaning of section 2(2) of the
Companies Act, over that long-term
insurer.";

by the substitution, in subsection (2) for
paragraphs (a) and (b) of the following
paragraphs:

"(a)

(b)

prior to the conversion of shares issued
with a nominal value or par value in
accordance with the Companies Act,
the aggregate nominal value of those
shares, by itself or together with the
aggregate nominal value of the shares
already owned by that person or by
that person and related parties, will
amount to [25] 15 per cent or more of
the total nominal value of all of the
issued shares of the long-term insurer
concerned,;

after the conversion of shares issued
with a nominal value or par value in
accordance with the Companies Act,
the total number of those shares, by
itself or together with the total number
of the shares already owned by that
person or by that person and related
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parties, will amount to [25] 15 per cent
or more of all the shares in a specific
class of shares issued by the long-term
insurer concerned.";

(©) by the substitution in subsection (3) for the words
preceding paragraph (a) of the following words:

"The approval referred to in subsection (1) or
2"
(d) by the insertion in subsection (3) after paragraph
(a) of the following paragraph:

"(aA) shall not be given if the person
does not meet the fit and proper
requirements;";

() by the substitution in subsection (4)(a) for the

words preceding subparagraph (i) of the following
words:

"compelling such shareholder to reduce,
within a period determined by the Court, that
shareholding to a shareholding not exceeding
[25] 15 per cent of—"; and

) by the deletion of subsections (5) and (6).

11. The deletion in section 62 of subsections

(2)(f) and (4).

12. The substitution in section 66(1) for
paragraph (a) of the following paragraph:

"(a) contravenes or fails to comply with a
provision of a notice, directive or
request referred to in section [4(3), (4)
or] (5)(a)(i), 22(2) or 27(2);".

13. The substitution in section 67(1) for
paragraph (a) of the following paragraph:

"(a) contravenes or fails to comply with a
provision of a natice, directive or
request referred to in section [4(2),(3)
or (4),] 22(1) or (2), 27(1), 31(1),
35(1) or (2)(a) or 36(2);".

14. The repeal of section 68.

15. The amendment of Schedule 1—

(a) by the substitution in Item 2(b) for subparagraph (i)
of the following subparagraph:

"(i) an over-the-counter instrument, it is
capable of being readily closed out and is
entered into with a counterparty [for
which the relevant criteria have been]
that complies with criteria approved by
the [Registrar] Authority and any
[subject to such] conditions as [he or
she] the Authority may determine;" and
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(b) by the substitution in Item 2(b) for subparagraph
(iii) of the following subparagraph:

"(iii) any other instrument, it is regularly
traded on a licensed stock exchange in
the Republic, or on any other financial
market in the Republic approved by the
[Registrar subject to such conditions
as he or she may determine] Authority,
which approval may be subject to
conditions determined by the

Authority.".

16. The amendment of the arrangement of
sections—

(a) by the insertion after item 1 of the following
items:

"1A. Relationship between Act and Financial
Sector Regulation Act

1B. Regulatory instruments"; and

(b) by the substitution for item 2 of the following
item:

"2.  Exercise of powers and performance of
duties by Authority".

Act No. 53 of 1998

Short-term Insurance
Act, 1998

1. The amendment of section 1—

(a) by the insertion in subsection (1) after the definition
of "approved reinsurance policy™ of the following
definition:

" 'Authority' means—

(@ in the case of sections 7, 9to 17, 19 to
20, 22 to 34, 36 to 42, 56 and 59 to 62,
the Prudential Authority established in
terms of section 32 of the Financial
Sector Regulation Act;

(b) in the case of sections 8, 43 to 55, the
Financial Sector Conduct Authority
established in terms of section 56 of the
Financial Sector Regulation Act; and

(©) in the case of sections 3, 4, 18, 21, 35,
57, 58 and 63, either the Prudential
Authority or the Financial Sector
Conduct Authority, subject to
consultation and co-ordination
requirements set out in the Financial
Sector Requlation Act;";

(b) by the deletion in subsection (1) of the definition of
"Board";

(c) by the insertion in subsection (1) after the definition
of "company" of the following definition:

conduct standard' has the same meaning
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ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(d) by the insertion in subsection (1) after the definition
of "financial reporting standards" of the following
definition:

“'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

(e) by the deletion in subsection (1) of the definition of
"Financial Services Board Act";

() by the insertion in subsection (1) after the definition
of "independent intermediary" of the following
definition:

joint standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(g) by the deletion in subsection (1) of the definition of
"prescribe";

(h) by the insertion in subsection (1) after the definition
of "proportional reinsurance” of the following
definition:

" 'prudential standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(i) by the insertion in subsection (1) after the definition
of "publish™ of the following definition:

" 'Register’ means the Financial Sector
Information Register referred to in section
256247 of the Financial Sector Regulation
Act;";

(j) by the deletion in subsection (1) of the definition of
"Registrar";

(k) by the insertion in subsection (1) after the definition
of "transportation policy" of the following definition:

" "Tribunal’ means the Financial Services
Tribunal established in terms of section 219220
of the Financial Sector Regulation Act;"; and

(I) by the addition of the following subsection:

"(3) Unless the context otherwise indicates,
words and expressions not defined in subsection (1)
have the same meaning ascribed to them in terms of
the Financial Sector Requlation Act.".

2. The insertion after section 1 of the
following sections:

"Relationship between Act and Financial
Sector Regulation Act

1A. (1) A reference in this Act to
the Registrar (~but not to the Registrar of
Medical Schemes); or a reference to the Board,
must be read as a reference to the Authority.

(2) Except as otherwise
provided by this Act or the Financial Sector




Act No. and year

Short Title

Extent of repeal or amendment

Regulation Act, the powers and duties of the
Authority in terms of this Act are in addition to
the powers and duties that it has in terms of the
Financial Sector Regulation Act.

(3) A reference in this Act to
the Authority determining or publishing a
matter by notice in the Gazette must be read as
including a reference to the Authority
determining or publishing the matter by notice
published in the Reqister.

(4) Unless expressly
provided otherwise in this Act, or this Act
requires a matter to be prescribed by regulation,
a reference in this Act to a matter being—

(@) prescribed must be read as a reference to
the matter being prescribed in a
prudential standard, a conduct standard
or a joint standard; or

(b)  determined must be read as a reference to
the Authority determining the matter in
writing and registering the determination
in the Register.

(5) A reference in this Act to
an on-site visit in terms of a provision of this
Act must be read as a reference to a supervisory
on-site inspection in terms of the Financial
Sector Requlation Act.

(6) A reference to an
inspection in terms of a provision of this Act
must be read as a reference to an investigation
in terms of the Financial Sector Regulation Act.

(7) _The reference in sections
3(3) and 21(3) to an appeal to the board of
appeal established by section 26 of the Financial
Services Board Act must be read as a reference
to a reconsideration of the decision by the
Tribunal in terms of the Financial Sector
Regulation Act.-*

(8) A reference in this Act to
a determined or prescribed fee must be read as a
reference to the relevant fee determined in terms
of section 237 and Chapter 16238 of the
Financial Sector Regulation Act.-*-

Regulatory instruments

1B. For the purposes of the
definition of "requlatory instrument" in
section 1(1) of the Financial Sector Regulation
Act, any matter prescribed by the Authority in
respect of which notice in the Gazette is
specifically required by this Act is a requlatory
instrument.".

3. The substitution for section 2 of the
following section:
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"Exercise of powers and performance of
duties by Authority

2. (1) The Authority, in fulfilling
its responsibility for implementing this Act,
must exercise its powers and perform its duties
in terms of this Act subject to the Financial
Sector Regulation Act.

(2) The Prudential Authority, in
respect of sections 9 to 15, 25 and 36 to 42,
must act with the concurrence of the Financial
Sector Conduct Authority.

(3) _The Prudential Authority or
the Financial Sector Conduct Authority, as the
case may be, in respect of sections 18. 21 and
57, must act with the concurrence of the other

Authority.".

4. The deletion in section 4 of subsections (2),
(4) and (8).

5. The repeal of section 5.

6. The amendment of section 9—

@) by the substitution in subsection (3) for paragraph
(b) of the following paragraph:

"(b) unless the applicant demonstrates to the
satisfaction of the Authority that—

() it complies and has taken
appropriate measures to continue
to comply with the governance
and risk management framework
and financial soundness
requirements of this Act;

(ii)  its directors and managing
executives meet the fit and
proper requirements; and

iii any persons that directly or
indirectly control or own that
applicant within the meaning of
section 25 meet the fit and proper
requirements."and

(b) by the addition in subsection (3) of the following
paragraph:
"(cA) if registration will be contrary to the
interests of prospective policyholders or
the public interest.".

7. The amendment of section 10 by the
insertion after paragraph (f) of the following paragraph:

"(fA)  relating to the business arrangements of
the short-term insurer, including, but not
limited to, the outsourcing arrangements
that the short-term insurer may enter
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into;".

8. The amendment of section 11 by the
substitution for subsection (1) of the following subsection:

"(1) The [Registrar] Authority
may, by notice to the short-term insurer, amend,
delete, replace or impose additional conditions
contemplated in section 10, subject to which the
short-term insurer is registered or deemed to be
registered—

(a) upon application of a short-term insurer and

having regard, with the necessary changes
required by the context, to section 9(3)(b);

(aA) when in the public interest or the interests
of the policyholders or potential
policyholders of the short-term insurer;

(b) when acting in accordance with section 12(2)
or (3), or when giving an authorisation in
accordance with section 34(2)(a), in relation
to a short-term insurer; or

(c) ifashort-term insurer has ceased to enter into
certain short-term policies determined by the
[Registrar] Authority to an extent which no
longer justifies its continued registration in
respect of those policies, and the short-term
insurer has been allowed at least 30 days in
which to make representations in respect of
the matter [,by notice to the short-term
insurer vary a condition, subject to which
the short-term insurer is registered or
deemed to be registered, by amending or
deleting it, or determine a new condition
contemplated in section 10].".

9. The deletion in section 21 of subsection (3).

10. The amendment of section 25—

@ by the substitution for subsection (1) of the
following subsection:

"(1) Subject to this section,
no person shall, directly or indirectly,
and without the prior approval of the
[Registrar] Authority, acquire or hold
shares or any other financial interest in a
short-term insurer or a related party of
that short-term insurer which results in
that person, directly or indirectly, alone
or with a related party, exercising control
within the meaning of section 2(2) of the
Companies Act over that short-term
insurer.";

(b) by the substitution in subsection (2) for
paragraphs (a) and (b) of the following
paragraphs:

"(a) prior to the conversion of shares
issued with a nominal value or par
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value in accordance with the
Companies Act, the aggregate
nominal value of those shares, by
itself or together with the aggregate
nominal value of the shares already
owned by that person or by that
person and related parties, will
amount to [25] 15 per cent or more
of the total nominal value of all of
the issued shares of the short-term
insurer concerned,;

(b) after the conversion of shares issued
with a nominal value or par value
in accordance with the Companies
Act, the total number of those
shares, by itself or together with the
total number of the shares already
owned by that person or by that
person and related parties, will
amount to [25] 15 per cent or more
of all the shares in a specific class
of shares issued by the short-term
insurer concerned.”;

(c) by the substitution in subsection (3) for the words
preceding paragraph (a) of the following words:

"(3) The approval referred to
in subsection (1) or (2)—";
(d) by the insertion in subsection (3) after paragraph
(a) of the following paragraph:

"(aA) shall not be given if the person
does not meet the fit and
proper requirements;";

(e) by the substitution in subsection (4)(a) for the
words preceding subparagraph (i) of the
following words:

"compelling such shareholder to reduce, within
a period determined by the Court, that
shareholding to a shareholding not exceeding
[25] 15 per cent of—"; and

) by the deletion of subsections (5) and (6).

11. The amendment of section 55 by
the deletion of subsections (2)(f) and (4).

12. The amendment of section 65 by the
substitution in subsection (1) for paragraph (a) of the
following paragraph:

"(a) contravenes or fails to comply with a
provision of a notice, directive or request
referred to in section [4(2), (3) or (4),]
21(1) or (2), 26(1), 34(2)(a) or 35(2);".

13. The repeal of section 66.
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14. The amendment of Schedule 1—

() by the substitution in Item 2(b) for subparagraph
(i) of the following subparagraph:

"(i)  an over-the-counter instrument, it is
capable of being readily closed out and
is entered into with a counterparty that
complies with criteria [for which the
relevant criteria have been] approved
by the [Registrar] Authority and any
[subject to such] conditions as [he or
she] the Authority may determine;" and

(b) by the substitution in Item 2(b) for subparagraph
(iii) of the following subparagraph:

"(iii)  any other instrument, it is regularly
traded on a licensed stock exchange in
the Republic, or on any other financial
market in the Republic approved by the
[Registrar subject to such conditions
as he or she may determine]
Authority, which approval may be
subject to conditions determined by the

Authority.".

15. The amendment of Schedule 3 by the
substitution in Item 6(3) for paragraph (c) of the following
paragraph:

"(c)  subject to the conditions [he or she] that
the Authority may determine.".

16. The amendment of the arrangement of
sections—

(@) by the insertion after item 1 of the following items:

"1A. Relationship between Act and Financial
Sector Regulation Act
1B. Regulatory instruments"; and

(b) by the substitution for item 2 of the following item:

"2. Exercise of powers and performance of
duties by Authority".

Act No. 80 of 1998

Inspection of Financial
Institutions Act, 1998

The repeal of the whole Act

Act No. 28 of 2001

Financial Institutions
(Protection of Funds)
Act, 2001

1. The amendment of section 1—

(a) by the deletion of the definitions of "administrative
sanction™ and "applicant";

(b) by the insertion before the definition of "Companies
Act" of the following definition:

" 'Authority’ means the Financial Sector
Conduct Authority established in terms of
section 56 of the Financial Sector Regulation
Act;";
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(c) by the deletion of the definitions of "board",

"determination”, "directorate", "enforcement
committee" and “financial institution”;

(d) by the insertion after the definition of "financial
institution" of the following definition:

" 'Financial Sector Regulation Act' means the

Financial Sector Regulation Act, 2016;";

(e) by the substitution for the definition of “institution”
of the following definition:

“¢institution’, for the purposes of sections 5[, 6, 9]

and 10,

@)
(b)

(©

(d)
()

()

means

a [financial institution] supervised entity;

any person, partnership, company or trust in
which, or in the business of which, a
[financial institution] supervised entity or
an unregistered person has or had a direct or
indirect interest;

any person, partnership, company or trust
which has or had a direct or indirect interest
in a [financial institution] supervised
entity or unregistered person, or in the
business of a [financial institution]
supervised entity or an unregistered person;

a participating employer in a pension fund
organisation;

any person, partnership, company or trust
that controls, manages or administers the
affairs or part of the affairs of a [financial
institution] supervised entity or an
unregistered person; or

any unregistered person;”;

() by the substitution for the definition of "law" of the
following definition:

law', for the purposes of section 5A, means—

B B B B EE

E E

L_":

this Act;

the Pension Funds Act, 1956 (Act No.
24 of 1956);

the Friendly Societies Act, 1956 (Act
No. 25 of 1956);

the Close Corporations Act, 1984 (Act
No. 69 of 1984);

the Trust Property Control Act, 1988
(Act No. 57 of 1988):

the Banks Act, 1990 (Act No. 94 of
1990);

the Mutual Banks Act, 1993 (Act No.
124 of 1993);

the Long-term Insurance Act, 1998
(Act No. 52 0f1998):

the Short-term Insurance Act, 1998
(Act No. 53 of 1998);
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) the Medical Schemes Act, 1998 (Act
No. 131 of 1998);

K) the Financial Intelligence Centre Act,
2001 (Act No. 38 of 2001);

[()) the Financial Advisory and
Intermediary Services Act, 2002 (Act

No. 37 of 2002);

(m) the Collective Investment Schemes
Control Act, 2002 (Act No. 45 of
2002);

(n) the Co-operative Banks Act, 2007 (Act
No. 40 of 2007);

(0) the Companies Act, 2008 (Act No. 71
of 2008);

[(9)] the Financial Markets Act, 2012 (Act

No. 19 of 2012);

@ the Credit Rating Services Act, 2012
(Act No. 24 of 2012);

including any subordinate legislation, enactment
or_regulatory instrument made under these
Acts;";

(9) by the substitution for the definition of "registrar" of
the following definition;

registrar' means—

@) the Authority [the registrar as defined
in any of the Acts referred to in
paragraph (a) of the definition of
"financial institution™ in section 1 of
the Financial Services Board Act,
1990;

(b) the executive officer defined in section
1 of the Financial Services Board Act,
1990;] or

[(c)] (b) [except for the purposes of sections

6A to 61,] the registrar of medical

schemes referred to in section 1 of the

Medical Schemes Act, 1998;";

(h) by the deletion of the definition of "respondent”; and

(i) by the addition in section 1 of the following
subsection, the existing section becoming subsection
(2):
"(2) Unless the context otherwise indicates,
words and expressions not defined in subsection
(1) have the same meaning ascribed to them in
terms of the Financial Sector Regulation Act.".

2. The repeal of section 4A.
3. The amendment of section 5—

(a) by the substitution in subsection (5) for paragraph (e)
of the following paragraph:

"(e)  the costs incurred by the registrar in
respect of an inspection of the
affairs of the institution
[concerned] that was conducted in
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terms of the Inspection of Financial
Institutions Act, 1998 (Act No. 80
of 1998) prior to its repeal, or a
supervisory on-site inspection or
investigation in terms of the
Financial Sector Regulation Act;";
and

(b) by the substitution for subsection (7) of the
following subsection:

"(7) The curator of an institution
must furnish the registrar [of the
institution concerned] with such reports or
information concerning the affairs of that
institution as the registrar may require.".

4. The repeal of sections 6, 6A to 61, 7, 9 and
9A.

Act No. 38 of 2001

Financial Intelligence
Centre Act, 2001

1. The substitution in section 45E for subsections (2)
and (3) of the following subsections:

“(2) The members of the Financial Sector
Tribunal established in terms of section 219220 of
the Financial Sector Requlation Act, 2016, and
appointed in terms of section 220221 of that Act,
are the members of the appeal board.

(3) Proceedings before the appeal board are to
be conducted and determined in accordance with
this Act.”.

2. The deletion of section 45E(4) to (11) and
(13).

Act No. 37 of 2002

Financial Advisory and
Intermediary Services
Act, 2002

1. The amendment of section 1—

(@) by the insertion in subsection (1) after the definition
of "advice" of the following definition:

alternative investment fund' means a
collective investment undertaking, including
investment compartments of a collective
investment undertaking, constituted in any legal
form, including in terms of a contract, by means
of a trust, or in terms of statute, which—

(a) raises capital from one or more investors to
facilitate the participation or interest in,
subscription, contribution or commitment
to, a fund or portfolio, with a view to
investing it in accordance with a defined
investment policy for the benefit of the
investors; and

(b) does not require approval as a collective
investment scheme in terms of the
Collective Investment Schemes Control
Act, 2002 (Act No. 45 of 2002);";

(b) by the insertion in subsection (1) after the definition
of "authorised financial services provider" of the
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©
(d)

)

()
)

(h)

0]

0)

following definition;

" 'Authority’ means the Financial Sector
Conduct Authority established in terms of
section 56 of the Financial Sector Regulation
Act;”;

by the deletion in subsection (1) of the definitions of
"Board" and "board of appeal”;

by the insertion before the definition of "client" of
the following definition:

" ‘conduct standard’ has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act, 2016;";

by the insertion after the definition of "financial
product"” of the following definition:

" 'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

by the deletion in subsection (1) of the definition of
"Financial Services Board Act";

by the insertion in subsection (1) in the definition of
"financial product™ after paragraph (g) of the
following paragraph:

"(gA) an investment, subscription,
contribution, or commitment in an
alternative investment fund;";

by the substitution in subsection (1) in the definition
of "financial product" for paragraph (j) of the
following paragraph:

" any financial product issued by any
foreign product supplier [and marketed
in the Republic] and which in nature
and character is essentially similar or
corresponding to a financial product
referred to in paragraph (a) to (i),
inclusive;";

by the substitution in subsection (1) for the definition
of "fit and proper requirements” of the following
definition:

" 'fit and proper requirements" means the
requirements [published under] referred to in
section 6A;";

by the substitution in subsection (1) for the
definition of "intermediary service™ of the following
definition:

intermediary service' means, subject to
subsection (3)(b), any act other than the
furnishing of advice, performed by a person [for
or on behalf of a client or product supplier]—

(a)  the result of which is that a client may
enter into, offers to enter into or enters
into any transaction in respect of a
financial product [with a product
supplier]; or

(b)  with a view to—
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) buying, selling or otherwise
dealing in (whether on a
discretionary or non-discretionary
basis), managing, administering,
conduetinga-vatuation-keeping in
safe custody, maintaining or
servicing a financial product
[purchased by a client from a
product supplier or in which the
client has invested];

(i) collecting or accounting for
premiums or other moneys
payable by the client [to a
product supplier] in respect of a
financial product; or

(iii) receiving, submitting [or],
processing or settling the claims
of a client [against a product
supplier] in respect of a financial
product;";

(k) by the insertion in subsection (1) after the definition
of "intermediary service™ of the following definition:

joint standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

() by the deletion in subsection (1) of the definition of
"official web site";

(m) by the insertion in subsection (1) after the definition
of "Ombud" of the following definition:

" 'Ombud Council' means the council
established in terms of section 175176 of the
Financial Sector Regulation Act;";

(n) by the insertion after the definition of "product
supplier” of the following definition:

" ‘prudential standard’ has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act, 2016;";

(o) by the insertion in subsection (1) after the definition
of "publish™ of the following definition:

" 'Register' means the Financial Sector
Information Reqister referred to in section
256247 of the Financial Sector Requlation Act;";

(p) by the deletion in subsection (1) of the definition of
"registrar";

(q) by the insertion in subsection (1) after definition of
"this Act" of the following definition:

" 'Tribunal’ means the Financial Services
Tribunal established in terms of section 219220
of the Financial Sector Regulation Act;";

(r) by the deletion of subsection 4(3)(b)(ii); and
(s) by the addition of the following subsection:

"(7) Unless the context otherwise
indicates, words and expressions not defined in
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subsection (1) have the same meaning ascribed
to them in terms of the Financial Sector

Regulation Act.".

2. The insertion after section 1 before
Chapter 1 of the following sectionsseetion:

"Relationship between Act and Financial
Sector Regulation Act

1A. (1) A reference in this Act to
the Board or the registrar must be read as a
reference to the Authority.

(2) Except as otherwise
provided by this Act or the Financial Sector
Requlation Act, the powers and duties of the
Authority in terms of this Act are in addition to
the powers and duties that it has in terms of the
Financial Sector Regulation Act.

(3) A reference in this Act
to the Authority determining or publishing a
matter by notice in the Gazette must be read as
including a reference to the Authority
determining or publishing the matter by notice
published in the Register.

(4) Unless expressly
provided otherwise in this Act, or this Act
requires a matter to be prescribed, a reference in
this Act to a matter being—

(@ prescribed must be read as a reference
to the matter being prescribed in a
prudential standard, a conduct
standard or a joint standard; or

(b) determined must be read as a
reference to the Authority determining
the matter in writing and registering
the determination in the Register.

(5) A reference in this Act to
an on-site visit in terms of a provision of this
Act must be read as a reference to a supervisory
on-site inspection in terms of the Financial
Sector Regulation Act.

(6) A reference in this Act to
an inspection in terms of a provision of this Act
must be read as a reference to an investigation in
terms of the Financial Sector Regulation Act.

(7)(@) A reference in this
Act to the Authority announcing or publishing
information or a document on a web site must
be read as a reference to the Authority
publishing the information or document in the

Register.

(b) The Authority
may also publish the information or document
on its web site.

(8) A reference in this Act
to a determined or prescribed fee must be read
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as a reference to the relevant fee determined in
terms of section 237 and Chapter 16238 of the
Financial Sector Regulation Act.

(9) A reference in this Act
to an appeal of a decision of the Authority must
be read as a reference to a reconsideration of the
decision by the Tribunal in terms of the
Financial Sector Regulation Act.=2-

Regulatory instruments

1B. For the purposes of the definition
of "requlatory instrument" in section 1 of the
Financial Sector Regulation Act, fit and proper
requirements determined in terms of section 6A,
codes of conduct drafted under section 15 and
criteria and guidelines for the approval of
compliance officers determined under section
17(2) are requlatory instruments.".

3. The repeal of section 2.

4. The substitution in section 3(2)(b) for
subparagraph (i) of the following subparagraph:

"(i) the fee payable [in terms of this
Act]; and".

5. The deletion in section 4 of subsections (1),
(5) and (6).

6. The substitution for section 6 of the
following section:

"Delegations

6. (1) The Authority may, in writing,
delegate to any person a power or duty conferred
upon the Authority under this Act in respect of
any matter relating to a conduct standard referred
to in section 6A(2)(a), (b) and (e).

(2) The Authority must, where the
delegation is to a person other than a staff
member of the Authority, be satisfied that the
person has sufficient financial, management,
human resources and experience necessary for
performing the delegated power or duty.

(3) A delegation is subject to the
limitations and conditions specified in the

delegation.

(4) A delegation does not divest the
Authority of responsibility in respect of the
delegated power or duty and anything done by a
delegate in accordance with a delegation is
deemed to be done by the Authority.

(5) A delegation made under this
section may be amended or revoked in writing at
any time, but an amendment or revocation does
not affect any rights or liabilities accrued because
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of the acts of the delegate.".

7. The amendment of section 6A—

(a) by the substitution in subsection (1) for the words
preceding paragraph (a) of the following words:

"[The registrar, for purposes of this

Act, by notice in the Gazette—] A conduct
standard may be made on any of the following
matters:"; and

(b) by the insertion after paragraph (a) of the following
paragraph:

"(aA) _may classify representatives into
different categories; and".

8. The amendment of section 8 by the
substitution for subsections (1) and (1A) of the following
subsections:

“(1) An application for an
authorisationautherizatien referred to in section
7(1), including an application by an applicant not
domiciled in the Republic, must be submitted to
the [registrar] Authority in the form and manner
determined by the [registrar] Authority by
notice on the [official] Authority’s web site, and
be accompanied by information to satisfy the
[registrar] Authority that the applicant complies
with the fit and proper requirements [determined
for financial services providers or categories
of providers, determined by the registrar by
notice in the Gazette, in respect of—

(a) personal character qualities of honesty and
integrity;

(b) competence;
(bA) operational ability; and
(c) financial soundness.]

(1A) If the applicant is a partnership,
trust or corporate or unincorporated body, [the
requirements in paragraphs (a) and (b) of
subsection (1) do not apply to the applicant,
but in such a case] the application must be
accompanied by additional information to satisfy
the [registrar] Authority that every person who
acts as a key individual of the applicant complies
with the fit and proper requirements for key
individuals in the category of financial services
providers applied for[, in respect of —

(a) personal character qualities of honesty and
integrity;

(b) competence; and
(c) operational ability,]

to the extent required in order for such key
individual to fulfill the responsibilities imposed
by this Act.”.
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9. The amendment of section 9(1)—
(a) by the substitution for paragraphs (c) and (d) of the
following paragraphs:

"(c) has failed to comply with any other
provision of this Act or any requirement
under the Financial Sector Requlation Act,
including a conduct standard, a prudential
standard or a joint standard;

(d) [is liable for payment of] has failed to
pay a levy [under section 15A of the
Financial Services Board Act, 1990 (Act
No. 91 of 1990), a penalty under section
41(2) and (3) or an administrative
sanction under section 6D(2) of the
Financial Institutions (Protection of
Funds) Act, 2001 (Act No. 28 of 2001),
and has failed to pay the said levy,
penalty or administrative sanction], an
administrative penalty, or [and] any
interest in respect thereof;”; and

(b) by the substitution for paragraph (f) of the following
paragraph:

"(f) has failed to comply with a regulator's
[any] directive [issued under this Act];
or".

10. The substitution in section 13 for
subsection (3) of the following subsection:

"(3) [The] An authorised financial
services provider must—

(@) maintain a register of representatives, and
key individuals of [such] those
representatives, which must be regularly
updated and be available to the [registrar]
Authority for reference or inspection
purposes[.]; and

(b) within five days after being informed by
the Authority of the debarment of a
representative or key individual by the
Authority, remove the name of that
representative or key individual from the
reqgister referred to in paragraph (a).".

11. The substitution for section 14 of the
following section:

"Debarment of representatives

14. (1) An authorised financial
services provider must debar a person who is or
was, as the case may be—

(@ a representative of the financial
services provider; or

(b) a key individual of such representative,
from rendering financial services if satisfied on
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the basis of available facts and information that

the person—

(i) does not meet, or no longer complies with,
the requirements referred to in section

13(2)(a); or

(ii) has contravened or failed to comply with
any provision of this Act in a material
manner; and

the reasons for debarment occurred and became
known to the financial services provider whilst
the person was a representative of the provider.

(2) (a) Before effecting a
debarment in terms of subsection (1), the
provider must ensure that the debarment process
is lawful, reasonable and procedurally fair.

(b) If a provider is unable
to locate a person in order to deliver a document
or information under subsection (3), after taking
all reasonable steps to do so, including
dissemination through electronic means where
possible, delivering thethis document or
information to the person’s last known e-mail or
physical business or residential address will be

(3) A financial services

provider must—
(&) before debarring a person—

(i) give adequate notice in writing to the
person stating its intention to debar
the person, the grounds and reasons
for the debarment, and any terms
attached to the debarment, including,
in relation to unconcluded business,
any measures stipulated for the
protection of the interests of clients;

(ii) provide the person with a copy of the
financial services provider's written
policy and procedure governing the
debarment process; and

(iii) qgive the person a reasonable
opportunity to make a submission in
response;

(b)  consider any response provided in terms
of paragraph (a)(iii), and may-then take a
decision in terms of subsection (1);decide
to-debar-ornotto-debarthe person: and

(c) immediately notify the person in writing
of—

(i)  the financial services provider's
decision;

(ii) the persons’ rights in terms of
Chapter 15 of the Financial Sector
Requlation Act; and

(iii) any formal requirements in respect
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of proceedings for the
reconsideration of the decision by
the Tribunal.

(4) Where the debarment has been effected as
contemplated in subsection (1), the financial
services provider must—

(@) immediately withdraw any authority
which may still exist for the person to
act on behalf of the financial services
provider;

(b) where applicable, remove the name of
the debarred person from the register
referred to in section 13(3);

() immediately take steps to ensure that
the debarment does not prejudice the
interest of clients of the debarred
person, and that any unconcluded
business of the debarred person is
properly attended to;

(d) in the form and manner determined by
the Authority, notify the Authority
within five days of the debarment; and

(e) provide the Authority with the grounds
and reasons for the debarment in the
format that the Authority may require
within 15 days of the debarment.

(5) A debarment in terms
of subsection (1) that is undertaken in respect of
a person who no longer is a representative of the
financial services provider must be commenced
without undue delay from the date of the
financial services provider becoming aware of
the reasons for debarment, and not longer than
three months from the date that the person ceased
to be a representative of the financial services

provider.

(6) For the purposes of
debarring a person as contemplated in subsection
(1), the financial services provider must have
regard to information regarding the conduct of
the person that is furnished by the Authority, the
Ombud or any other interested person.

(7) _The Authority may, for
the purposes of record keeping, require any
information, including the information referred
to in subsection (4)(d) and (e), to enable the
Authority to maintain and continuously update a
central reqister of all persons debarred in terms
of subsection (1), and that register must be
published on the web site of the Authority, or by
means of any other appropriate public media.

(8) A debarment effected
in terms of this section must be dealt with by the
Authority as contemplated by this section.

(9) A person debarred in
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terms of subsection (1) may not render financial
services or act as a representative or key
individual of a representative of any financial
services provider, unless the person has complied
with the requirements referred to in section
13(1)(b)(ii) for the reappointment of a debarred
person as a representative or key individual of a

representative.".

12. The repeal of section 14A.

13. The amendment of section 20 by the
substitution for subsection (3) of the following subsection:

"(3) The objective of the Ombud
is to consider and dispose of complaints under
this Act, and complaints for which the
Adjudicator is designated in terms of section
211212 of the Financial Sector Regulation Act,
in a procedurally fair, informal, economical and
expeditious manner and by reference to what is
equitable in all the circumstances, with due
regard to—

(a) the contractual arrangement or other legal
relationship between the complainant and
any other party to the complaint; and

(b) the provisions of this Act and the Financial
Sector Regulation Act.”.

14. The insertion after section 20 of the
following section:

"Ombud scheme

20A. The scheme in relation to
complaints implemented by this Part is declared
to be a statutory ombud scheme for the purposes
of the Financial Sector Requlation Act.".

15. The substitution in section 21 for the
expression "Board", wherever it occurs in the section, of
the expression "Minister".

16. The amendment of section 22(1) by the
substitution for paragraph (a) of the following paragraph:

"(a) funds [provided by the Board] accruing
to the Ombud in terms of legislation on
the basis of a budget submitted by
the Ombud to the [Board] Minister and
approved by the latter; and".

17. The amendment of section 23 by the
substitution for subsection (1) of the following subsection:
"(1) [Despite the provisions
of the Public Finance Management Act, 1999
(Act No. 1 of 1999), the board of the
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Financial Services Board as defined

in section 1 of the Financial Services Board
Act, 1990 (Act No. 97 of 1990),] The Ombud is
the accounting authority of the Office.".

18. The repeal of section 26.

19. The repeal of section 32.

20. The deletion in section 35(1) of paragraphs
(b), (c) and (d).

21. The substitution for section 39 of the
following section:

"Right to reconsideration of decision

39. Any person aggrieved by a
decision of a financial services provider to
debar that person in terms of section 14 may
apply for the reconsideration of the decision to
the Tribunal.".

22. The repeal of sections 41 and 44.

23. The amendment of section 45—

(&) by the deletion in subsection (1) of paragraph (a)(ii);
and

(b) by the insertion after subsection (1) of the following
subsections:

"(1A) The provisions of this Act
do not apply to the—

(a) performing of the activities referred to
in paragraph (b)(ii) and (iii) of the
definition of "intermediary service" by
a product supplier—

(i) who is authorised under a
particular law to conduct
business as a financial institution;
and

(ii) where the rendering of such
service is regulated under such
law; and

(b) rendering of financial services by a
manager as defined in section 1 of
the Collective Investment Schemes
Control Act, 2002, to the extent that
the rendering of financial services is
regulated under that Act.

(1B) The exemption referred to

in—
(a) subsection (1A)(a) does not apply to

a person to whom the product
supplier has delegated or outsourced
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the activity, or any part of the
activity, contemplated in
paragraph (a), and where the person
is not an employee of the product
supplier; and

(b) subsection (1A)(b) does not apply to
an authorised agent as defined in
section 1 of the Collective
Investment Schemes Control Act,

24.  The amendment of the arrangement of
sections—

(a) by the insertion after item 1 of the following items:

"1A. Relationship between Act and
Financial Sector Regulation Act

1B. Regulatory instruments"; and

(b) by the substitution for item 6 of the following item:
"6. Delegations™;

(c) by the insertion after item 20 of the following item:
"20A. Ombud scheme™; and

(d) by the substitution for item 39 of the following
item:

""39. Right to reconsideration of decision™.

Act No. 45 of 2002

Collective Investment
Schemes Control Act,
2002

1. The amendment of section 1—

(@) by the insertion after the definition of "authorised
agent" of the following definition:

" 'Authority' means the Financial Sector
Conduct Authority established by section 56 of
the Financial Sector Requlation Act;";

(b) by the deletion of the definition of "Board";

(c) by the insertion after the definition of "company" of
the following definition:

" 'conduct standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(d) by the insertion after the definition of "exchange
securities” of the following definition:

“'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

(e) by the insertion after the definition of "investor" of
the following definition:

joint standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(f) by the deletion of the definitions of "official web
site" and "prescribed";
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(g) by the insertion before the definition of "publish” of
the following definition:

" 'prudential standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(h) by the insertion after the definition of "publish™ of
the following definition:

" 'Register’ means the Financial Sector
Information Register referred to in section
256247 of the Financial Sector Regulation Act;";

(i) by the deletion of the definition of "registrar";

(J) by the insertion after the definition of "this Act" of
the following definition:

" "Tribunal' means the Financial Sector
Tribunal established in terms of section 219220
of the Financial Sector Regulation Act;"; and

(k) by the addition in section 1 of the following
subsection, the existing section becoming
subsection (1):

"(2) Unless the context otherwise
indicates, words and expressions not defined in
subsection (1) have the same meaning ascribed
to them in terms of the Financial Sector

Regulation Act.".

2. The insertion after section 1 of the following
sections:
"Relationship between Act and Financial
Sector Regulation Act
1A. (1) Arreference in this Act to the
registrar must be read as a reference to the
Authority.

(2) Except as otherwise provided
by this Act or the Financial Sector Regulation
Act, the powers and duties of the Authority in
terms of this Act are in addition to the powers
and duties that it has in terms of the Financial
Sector Requlation Act.

(3) A reference in this Act to the
Authority determining or publishing a matter by
notice in the Gazette must be read as including a
reference to the Authority determining or
publishing the matter by notice published in the

Register.

(4) Unless expressly provided

otherwise in this Act, a reference in this Actto a

matter being—

(a) prescribed must be read as a reference
to the matter being prescribed in a
prudential standard, a conduct standard
or a joint standard; or
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@)

(b)

(b) determined must be read as a reference
to the Authority determining the matter
in writing and registering the
determination in the Reqister.

(5) A reference in this Act to an on
site visit in terms of a provision in this Act must
be read as a reference to a supervisory on-site
inspection in terms of the Financial Sector

Regulation Act.

(6) A reference in this Act to an
inspection in terms of a provision of this Act
must be read as a reference to an investigation in
terms of the Financial Sector Requlation Act.

(7) _(a) A reference in this Act to
the Authority announcing or publishing
information or a document on a web site must be
read as a reference to the Authority publishing
the information or document in the Register.

(b) The Authority may also
publish the information or document on its web
site.

(8) A reference in this Act to a
determined or prescribed fee must be read as a
reference to the relevant fee determined in terms
of section 237 and Chapter 16238 of the
Financial Sector Regulation Act.

(9) A reference in this Act to an
appeal of a decision of the Authority must be
read as a reference to a reconsideration of the
decision by the Tribunal in terms of the Financial
Sector Requlation Act.

Regulatory instruments

1B. For the purposes of the
definition of "requlatory instrument" in
section 1(1) of the Financial Sector Requlation
Act, any matter prescribed by the Authority in
respect of which notice in the Gazette is
specifically required by this Act is a requlatory
instrument.".

3. The repeal of sections 7 and 14.

4. The amendment of section 15—

by the substitution in subsection (1) for the words
preceding paragraph (a) of the following words:

"If [the registrar, after an on-site visit or
inspection under section 14, considers on
reasonable grounds that] it is in the interests
of the investors of a collective investment
scheme or of members of the public [so
require], the [registrar] Authority may—";:—"

by the deletion in subsection (1) of the proviso to
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paragraph (f); and

(c) by the substitution in subsection (1) for paragraph
(j) of the following paragraph:

"(j) if a manager fails to comply with a written
request, direction or directive by the
[registrar] Authority under this Act or the
Financial Sector Regulation Act, do or
cause to be done all that a manager was
required to do in terms of the request,
direction or directive of the [registrar]
Authority.".-"~—and

5. The amendment of section 15A—
(a) by the substitution in subsection (1) for paragraph
(c) of the following paragraph:

"(c) if deemed reasonably necessary in the
interests of investors, at that time or at any
time thereafter, and notwithstanding any
steps already taken by the [registrar in
accordance with paragraph (a) or (b) or
any other provision of this Act, act in
accordance with section 15] Authority.";
and

(b) by the substitution for subsection (3) of the
following subsection:

"(3) For the purposes of this
section, "financial soundness requirement”
means any requirement or limitation referred to
in sections 85 to 89, inclusive, sections 91 to 96,
inclusive, and section 105 and includes any
other financial requirements imposed under this
Act or by a prudential standard, conduct
standard or joint standard.".

6. The repeal of sections 15B, 18, 22, 23 and
24,

7. The substitution in sections 63 and 66 for
the expression "Minister”, wherever it occurs, of the
expression "Authority".

8. The amendment of section 99(1) by the
substitution for paragraph (b) of the following paragraph:

“(b) the [registrar] Authority, granted on such
conditions as [he or she] the Authority may
impose in writing [may determine].”.

9. The amendment of section 112—
(a) by the deletion of subsection (3); and

(b) by the substitution for subsection (4) of the following
subsection:

"(4) Any delegation under
subsection (1)[,] or (2)(a) [or (3)(a)] does not
prohibit the exercise of the power in question by
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the Minister, association or [registrar]
Authority, as the case may be.".

10. The amendment of section 114 by the
deletion of subsections (3)(d), (5) and (6).

11. The amendment of section 115 by the
substitution for paragraph (c) of the following paragraph:

"(c) fails to comply with any direction,
requirement, notice, rule, requlatory instrument or
regulation under any provision of this Act or the Financial
Sector Regulation Act,".

12. The amendment of the arrangement of
sections by the insertion after item 1 of the following
items:

"1A. Relationship between Act and Financial
Sector Regulation Act

1B. Regulatory instruments ".

Act No. 37 of 2004

Financial Services
Ombud Schemes Act,
2004

The repeal of the whole Act.

Act No. 34 of 2005

National Credit Act

1. The substitution in section 1 for the definition of
“ombud with jurisdiction” of the following definition—

“ ‘ombud with jurisdiction’, in respect of any
particular dispute arising out of a credit agreement
in terms of which the credit provider is a "financial
institution" as defined in the [Financial Services
Ombud Schemes Act, 2004 (Act No. 37 of 2004)]
Financial Sector Regulation Act, 2016, means an
[""ombud", or the "'statutory ombud""] “ombud
scheme”, as [those terms are respectively] that
term is_defined in that Act, [who] that has
jurisdiction in terms of that Act to deal with a
complaint against that financial institution;”.

2. The amendment of section 134—

(a) by the substitution in subsection (1) for paragraphs
(a) and (b) of the following paragraphs—

“(a)__If the credit provider concerned is a
financial institution as defined in the
[Financial Services Ombud Schemes Act,
2004 (Act No. 37 of 2004)] the Financial
Sector Requlation Act, 2016, the matter—

(i) may be referred only to the ombud
with jurisdiction to resolve a
complaint or settle a matter
involving that credit provider, as
determined in accordance with
[sections 13 and 14 of] that Act; and

(ii) must be procedurally resolved as if it
were a complaint in terms of that
Act; or
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(b) if the credit provider is not a financial
institution, as defined in the [Financial
Services Ombud Schemes Act, 2004 (Act
No. 37 of 2004)] Financial Sector
Regulation Act, 2016, the matter may be
referred to either—

(i) a consumer court, for resolution in
accordance with this Act and the
provincial legislation establishing
that consumer court; or

(ii) __ an alternative dispute resolution
agent, for resolution by conciliation,
mediation or arbitration.”; and

(b) by the substitution in subsection (4)(b) for
subparagraph (i) of the following subparagraph—

“(1) _ to the ombud with jurisdiction, for resolution
in accordance with this Act and in terms of
the [Financial Services Ombud Schemes
Act, 2004 (Act No. 37 of 2004)] Financial
Sector Requlation Act, 2016, if the credit
provider concerned is a financial institution
[and a participant in a recognised scheme]
as defined in that Act; or”.

Act No. 40 of 2007

Co-operative Banks Act,
2007

1. The amendment of section 1—
(&) by the deletion of the definition of "appeal board";*~

(b) by the insertion after the definition of "Agency" of
the following definition:

" 'Authority' means the Prudential Authority
established in terms of section 32 of the
Financial Sector Regulation Act;";

(c) by the insertion after the definition of "business plan™
of the following definition:

" 'conduct standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(d) by the substitution for the definition of “co-operative
bank” of the following definition:

" 'co-operative bank' means a co-operative or a co-
operative financial institution registered as a co-
operative bank in terms of this Act whose members—

(&) are employed by a common employer or who
are employed within the same business
district; or

(b) have common membership in an association
or organisation, including a religious, social,
co-operative, labour or educational group;

(c) reside within the same defined community or
geographical area;”;

(e) by the substitution for the definition of “co-operative

financial institution” of the following definition:

@ ¢

co-operative financial institution’ means a co-
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operative that takes deposits and chooses to identify
itself by use of the name Financial Co-operative,
Financial Services Co-operative, Credit Union or
Savings and Credit Co-operative:”;

(fte) by the insertion after the definition of "executive
officer" of the following definition:

" 'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

(gf) by the insertion after the definition of "Fund" of the
following definition:

joint standard" has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(hg) by the deletion of the definition of "prescribed";

(i) A} by the insertion after the definition of "proposed
co-operative bank™ of the following definition:

" 'prudential standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(i) by the insertion after the definition of "Public
Finance Management Act" of the following
definition:

" 'Register' means the Financial Sector
Information Register referred to in section
256247 of the Financial Sector Regulation
Act.n;

(k}) by the deletion of the definition of "supervisor";

(D% by the insertion after the definition of "this Act" of
the following definition:

" "Tribunal' means the Financial Services
Tribunal established in terms of section 219220
of the Financial Sector Requlation Act."; and

(m)H- by the addition in section 1 of the following
subsection, the existing section becoming
subsection (1):

"(2) Unless the context otherwise
indicates, words and expressions not defined in
subsection (1) have the same meaning ascribed
to them in terms of the Financial Sector
Regulation Act.".

2—The insertion after section 1 of the
following sections:section:

"Relationship between Act and Financial
Sector Regulation Act

1A. (1) Except as otherwise
provided by this Act or the Financial Sector
Regulation Act, the powers and duties of the
Authority in terms of this Act are in addition to
the powers and duties that it has in terms of the
Financial Sector Regulation Act.
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(23) A reference in this Act
to the Authority or the Agency determining or
publishing a matter by notice in the Gazette
must be read as including a reference to the
Authority or the Agency determining or
publishing the matter by notice published in the

Register.

(34) Unless expressly
provided otherwise in this Act, or this Act
requires a matter to be prescribed by regulation
in terms of section 86, or permits a matter to be
prescribed by the Agency, including in a rule in
terms of section 57, a reference in this Act to a
matter being—

(@) prescribed must be read as a reference to
the matter being prescribed in a
prudential standard, conduct standard or

(b)  determined must be read as a reference to
the Authority determining the matter in
writing and registering the determination
in the Register.

(45) Matters in respect of
which regulations relating to co-operative
banks and co-operative financial institutions
may be prescribed in terms of this Act may also
be prescribed in prudential standards, conduct
standards or joint standards in terms of the
Financial Sector Regulation Act.

(56) A reference to rules
made by the Authority in terms of section 46
must be read as a reference to prudential
standards, conduct standards or joint standards.

(67) (a) A reference to an
inspection in section 47 must be read as a
reference to a supervisory on-site inspection or
an investigation in terms of Chapter 9 of the
Financial Sector Regulation Act.

(b) A reference to an
investigation by the Agency or the Minister in
terms of section 73 must not be read as a
reference to an investigation in terms of
Chapter 9 of the Financial Sector Regulation
Act.

(78) (a) A reference in this
Act to the Authority or the Agency announcing
or publishing information or a document on a
web site must be read as a reference to the
Authority or the Agency publishing the
information or document in the Regqister.

(b) The Authority or
the Agency may also publish the information or
document on its web site.

(89) (a) A reference in this
Act to a prescribed fee, other than a reference
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to a fee prescribed by the Agency, must be read
as a reference to the relevant fee determined in

terms of section 237 and Chapter 16238 of the

Financial Sector Regulation Act.

(b) The Agency, when
determining a fee in terms of this Act, must
comply with the requirements of section 237
and Chapter 16238 of the Financial Sector

Regulation Act.

(940) A reference in this Act
to an appeal of a decision of the Authority or
the Agency must be read as a reference to a
reconsideration of the decision by the Tribunal
in terms of the Financial Sector Requlation Act.

(1041) (a) The Authority
must publish the following in the Register—
(i)  each registration of a co-operative bank

in terms of section 8 and each
suspension and de-registration in terms
of section 11;

(ii)  each conversion of registration in terms
of section 28;

iii each registration of a co-operative
financial institution in terms of section
40C, and each suspension, lapsing and
de-registration in terms of section 40D.

(b) The Agency must publish the
following in the Register—

(i)  each registration of a representative
body in terms of section 33, and each
cancellation or suspension of
registration in terms of section 35; and

(ii)  each accreditation of a support
organisation in terms of section 38, and
each cancellation or suspension of
accreditation in terms of section 40.

Regulatory instruments

1B. For the purposes of the
definition of "regulatory instrument™ in
section 1(1) of the Financial Sector Regulation
Act, the following are regulatory instruments:

(a) existing rules made in terms of section 46
prior to the date on which this section comes
into effect; and

(b) _prudential, conduct or joint standards made
in terms of section 46 subsequent to the date
on which this section comes into effect;”.;

and
| . f cocti
57.

3-2. The amendment of section 2 by the
substitution for paragraphs (b) and (c) of
the following paragraphs:

“(b)  promote the development of sustainable
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and responsible co-operative banks and
co-operative financial institutions; and

(c) establish an appropriate regulatory
framework and regulatory institutions for
co-operative banks and co-operative
financial institutions that protect the
interests of members of co-operative
banks, co-operative financial institutions,
and the public,

by providing for—

(i) the registration of deposit-taking
financial services co-operatives
as co-operative banks or co-
operative financial institutions;

(i) the [establishment of
supervisors to ensure]
appropriate and effective
regulation and supervision of
co-operative banks__and co-
operative financial institutions,
and to protect members and the
public interest; and

(iii) the  establishment of a
Development Agency for Co-
operative Banks to develop and
enhance the sustainability of co-
operative  banks and  co-
operative financial institutions.”.

4. The amendment of section 3 by the substitution
for the section of the following section:

“3. [(1)] This Act applies to all co-operative
banks registered under this Act and to any [—

(@) primary co-operative registered under
the Co-operatives Act that takes
deposits and—

0] has 200 or more members; and

(if)  holds deposits of members to the
value of one million rand or
more; and

(b) secondary or tertiary co-operative
registered under the Co-operatives
Act, whose members consist of at
least—

(i)  two or more co-operative banks;

(i)  two or more financial services
co-operatives that take deposits;
or

(iii)  one co-operative bank and one
financial services co-operative
that take deposits]_co-operative
financial institution registered
under this Act.
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[(2) A co-operative referred to in subsection (1)
must, subject to section 91, within two months of
meeting the criteria referred to in subsection (1) apply
for registration as a co-operative bank in terms of this
Act.]”.

5. The amendment of section 4 by the substitution
for subsection (1) of the following subsection:

“(1) The Co-operatives Act applies to
co-operative banks and co-operative financial
institutions unless the application of a provision
thereof has specifically been excluded or
amended in this Act.”.

6. The amendment of section 5 by the substitution
for paragraphs (c) and (d) for the following
paragraphs:

“(c) a secondary co-operative bank whose
members consist of at least—

(i)  two or more co-operative banks;

(ii)  two or more co-operative financial
institutions; or

iii one co-operative bank and one co-
operative financial institution; and

(d a tertiary co-operative bank whose
members consist of two or more
secondary co-operative banks.”.

7. The insertion after section 40 in Chapter VII of
the following Chapter :

"CHAPTER VIIA
CO-OPERATIVE FINANCIAL INSTITUTIONS

Application for reqistration _as co-operative
financial institution

40A. (1) A co-operative financial institution must
apply to the Authority, or to the Agency if this function
has been assigned or delegated to the Agency, for
registration on the application form as prescribed.

(2) The co-operative financial institution must
submit copies of documents and any other information as
prescribed, together with the application form referred to
in subsection (1).

Requirements for registration

40B. (1) In order to qualify for registration, or to
continue to be registered, a co-operative financial
institution must _demonstrate, to the satisfaction of the
Authority, or to the Agency if this function has been
assigned or delegated to the Agency, on an ongoing basis
that—

@ it has the requisite experience, knowledge,
qualifications and competence to give
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effect to its obligations;

(b) it has sufficient human, financial, and
operational  capacity to  function
efficiently and competently;

(0 it meets any prescribed threshold
requirements in respect of membership,
membership shares and deposits held;
and

(d) it meets any other applicable prescribed
requirements.
(2)(a) A  co-operative  financial
institution must, once it has reached a
prescribed amount of members’ deposits, apply
for registration as a co-operative bank in terms
of this Act.

(b) If the responsibility for the
registration of a co-operative _ financial
institution has been assigned or delegated to the
Agency, the Agency must recommend to the
Authority  whether the  application _ for
registration as a co-operative bank should be
approved or declined.

(c)_In the event that the application by
a_co-operative financial institution to register as
a co-operative bank is declined—

(i)  the Authority may determine that
the co-operative financial
institution concerned may not

hold members’ deposits
exceeding a specified amount;
and

(ii) the co-operative financial

institution _concerned must  re-apply  for
registration as a co-operative bank once the
requirements to register as a co-operative bank
have been met.

(d) An amount determined by the
Authority in terms of paragraph (c)(i) —

(i) must be based on the nature and
size of the co-operative financial
institution; and

(ii) may not exceed the general
maximum _limit for holdings of
deposits by any co-operative
financial institution prescribed by
the Authority.

(e) An application by a co-operative
financial institution for registration as a co-
operative bank must be accompanied by a letter
of recommendation from the Agency, if
applicable.

(3) On the date that this section comes
into _operation, a _co-operative _ financial
institution that qualifies to be registered in terms
of this Act—
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(@) must apply for registration in terms of this
Act within 12 months from the date on
which this section comes into operation;
and

(b) that holds members’ deposits exceeding a
prescribed threshold, but which does not
gualify to be registered as a co-operative
bank, must not hold members’ deposits
exceeding an amount determined by the
Authority, based on the nature and size of
the co-operative financial institution.

(4) If the registration of co-operative
financial institutions has been assigned or
delegated to the Agency in terms of the Act, the
Agency must inform the Authority of the
registration _of a  co-operative  financial
institution within 14 days of the registration.

Reqistration of  co-operative financial
institution

40C. (1) The Authority may grant an application
for registration on payment of the fee, prescribed by the
Authority, if the Authority is satisfied that—

@ the application has been made in
accordance with this Act; and

(b) the co-operative financial institution
complies with the requirements for
reqgistration referred to in section 40B.

(2) The Authority must, on registration, issue a
certificate of registration to the co-operative financial
institution and publish a notice of the registration in the

Register.

Suspension of registration or de-registration

40D. (1) The Authority may, subject to subsection
(4), de-register or, where appropriate, suspend the
registration of a co-operative financial institution where
the Authority is satisfied that the co-operative financial
institution—

(@ has not commenced operating as a co-
operative financial institution six months
after the date of its registration as a co-
operative financial institution;

has ceased to operate;

means;

no longer meets the requirements for
reqgistration referred to in section 40B;

(b)
(©) obtained registration through fraudulent
(d)
(e)

is unable to meet or maintain its prudential
requirements referred to in section 40B;
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[G)] has failed to comply with any condition
imposed under this Act;

(@ has failed to comply with any directive
issued under this Act; or

(h) is de-registered or wound-up under the Co-
operatives Act.

(2) Where a co-operative financial institution has
requested its de-registration, the Authority may on
submission of such a request, along with any other
prescribed or requested information, de-register the co-
operative financial institution.

(3) (a) Where the Authority suspends the
registration of a co-operative bank under subsection (1),
the Authority may do so subject to any condition that the
Authority may determine.

(b) The Authority may revoke any suspension
under subsection (1) if the Authority is satisfied that the
co-operative financial institution has complied with all the
conditions to which the suspension was made subject.

(4) (a) The Authority mustmay publish a notice
of such de-registration or suspension in the Register.

(b) The de-registration of a co-operative
financial institution takes effect on the date specified in
the notice referred to in paragraph (a).

(c) Where a co-operative financial institution
has applied for reconsideration of the decision of the
Authority referred to in subsection (1), the Authority must
not publish the notice referred to in paragraph (a) until the
application for reconsideration of the decision has been
finalised.

Repayment of deposits on de-registration or lapsing of
registration

40E. (1) The Authority may, on the de-registration
of a co-operative financial institution, direct the co-
operative financial institution to repay any deposits,
including interest thereon, held by that co-operative
financial institution as at the date of de-registration
within the period specified in the directive.

(2) A directive referred to in subsection (1) may—

(@) apply to all deposits generally; or

(b) differentiate between different types, kinds
and amounts of deposits.

(3) A co-operative financial institution that fails to
comply with a directive under subsection (1) is deemed
not to be able to pay its debts.

Winding-up or judicial management of co-operative
financial institution
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40F. (1) Despite the provisions of sections 72 (1),
73 (1) and 77 (2) of the Co-operatives Act—

(@)  the Authority may—
(0] apply to a court that a co-operative
financial institution be wound-up;

(i)  recommend to the Minister responsible
for co-operativesefTrade-and-lndustry
that a co-operative financial institution be
wound-up; and

iii) apply to a court for a judicial
management order; and

(b) the Minister responsible for co-operativesef
TFrade—and—tndustry may not order that a co-
operative financial institution be wound-up
without the written concurrence of the
Authority, or the Agency, if functions of the
Authority have been assigned or delegated to the
Agency as contemplated in this Act.

(2) _Any application to a court for the winding-up,
including the voluntary winding-up, of a co-operative
financial institution must be served on the Authority.

(3) Despite any other law, the Master of the High
Court may only appoint a person recommended by the
Authority as a provisional liquidator or liquidator of a co-
operative financial institution, unless the Master is of the
opinion that the recommended person is not fit and proper
to be appointed as a provisional liquidator or liquidator of
the co-operative financial institution concerned.

(4) A liquidator of a co-operative financial
institution that is voluntarily wound-up must submit to the
Authority any documents that the co-operative financial
institution being wound-up would have been obliged to
submit in terms of this Act.”.

8. The repeal of sections 41 and 43.
9. The amendment of section 44—

(a) by the substitution for subsection (1) of the
following subsection:

“(1) The [supervisor] Authority may,
in writing, delegate or assign any of the powers
entrusted to [him or her] the Authority in terms
of this Act and assign any of the duties imposed
on [him or her] the Authority in terms of this
Act to [a deputy supervisor,]_any person
employed by the Authority or the South African
Reserve Bank, to the Financial Sector Conduct
Authority, or, with the concurrence of the
Minister, to the Agency [a deputy supervisor
or any other person].”; and

(b) by the insertion after subsection (3) of the
following subsection:

“(3) (a) To the extent that a power or function
relating to the licensing of co-operative financial
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institutions has been delegated to the Agency, references
in Chapter VIIA to “the Authority” must be read as a
reference to “the Agency”.

(b) A reference in Chapter VIIA to “prescribed”
means “prescribed in _prudential, conduct or joint
standards”.

(c) To the extent that a power or function relating
to the licensing of co-operative financial institutions has
been assigned or delegated to the Agency—

(i) the Agency may make rules in relation to the
performance of that power or function; and

(i) “prescribed” must be read as referring to “rules

99 99

made by the Agency”.”.

10. The substitution for section 45 of the following
section:

“45. The [supervisor] Authority, in addition to other
functions conferred on the [supervisor] Authority by or in
terms of any other provision of this Act—

@ must take steps [he or she] that the
Authority considers necessary to protect
the public in their dealings with co-
operative  banks and  co-operative
financial institutions;

(b) may, on the written request of a co-
operative bank, co-operative financial
institution, [a] representative body,
support organisation or auditor, extend
any period within  which any
documentation, information or report
must be submitted to [him or her] the
Authority;

) must determine the form, manner and
period, if a period is not specified in this
Act, within which any documentation,
information or report that a co-operative
bank, co-operative financial institution,
[a] representative  body, support
organisation or auditor is required to
submit to the [supervisor] Authority
under this Act must be submitted;

(d) may, despite the provisions of any law,
furnish information acquired by [him or
her] the Authority under this Act to any
person charged with the performance of a
function under any law;

(e) may issue guidelines to co-operative
banks, co-operative financial institutions,
members, supporting institutions and
auditors on the application and
interpretation of this Act and provide
them with information on market
practices or market or industry
developments within or outside the
Republic;
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(1) may publish a journal or any other
publication, and issue newsletters and
circulars containing information relating
to co-operative banks and co-operative
financial institutions; and

(9) may take any measures [he or she] that
the Authority considers necessary for the
proper performance and exercise of [his
or her] the Authority’s functions or
duties or for the implementation of this
Act.”.

11. The substitution for—the section 46 of the
following section:

“Power to make [rules] standards

46. (1) [The supervisor may prescribe rules with
regard to]_A prudential, conduct or joint standard for or
in_respect of co-operative financial institutions and co-
operative banks may be made on any of the following
matters:—

@ [any] Any matter that is required or
permitted to be prescribed in terms of
this Act; and

(b) any other matter for the better
implementation of this Act or a function
or power provided for in this Act.

(2) [Rules] Standards referred to in subsection (1)

may—
@ apply to co-operative banks or co-
operative financial institutions generally;

or
(b) be limited in application to a particular

co-operative bank or  co-operative
financial institution or kind of co-

operative bank or co-operative financial
institution, which may be defined in
relation to either a type or budgetary size
of co-operative bank or co-operative
financial institution or to any other
matter.

[(3) (a) Before the supervisor prescribes any
rule under this section, he or she must—

0] publish a draft of the proposed rule in
the Gazette together with a notice
calling for public comment in writing
within a period stated in the notice,
which period may not be less than 30
days from the date of publication of
the notice; and

(i) secure the written approval of the
Minister.

(b) If the supervisor alters a draft rule
because of any comment, he or she need not publish
the alteration before prescribing the rule.

(4) The supervisor may, if circumstances
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necessitate the immediate publication of a rule, publish
that rule without the approval as contemplated in
subsection (3) (a) (ii).]”.

12.

13.

The substitution for section 47 of the following
section:

“Inspections

47. (1) [(a)] The [supervisor] Authority
may at any time of [his or her] the Authority’s
own accord, on application by at least 10 per
cent of the members of or at the request of the
judicial manager of a co-operative bank or a co-
operative financial institution, inspect the
business of a co-operative bank or a co-
operative financial institution if the [supervisor]
Authority has reason to believe that the co-
operative bank or co-operative financial
institution is not conducting its affairs in
accordance with the provisions of this Act or is
contravening a provision of this Act.

[(b) The supervisor has for the
purposes of subsection (2) the powers and
duties conferred or imposed upon a registrar
by the Inspection of Financial Institutions
Act, 1998 (Act No. 80 of 1998), and any
reference in that Act to “registrar” must be
construed as a reference to “supervisor” and
any reference to “financial institution” must
be construed as a reference to “co-operative
bank”, provided that no warrant is required
for search and seizure activities aimed at
establishing regulatory compliance.]

(2) The [supervisor] Authority may
take any measures and make any
recommendation [he or she] that the Authority
considers appropriate following an inspection in
terms of subsection (1), including a
recommendation to—

@ the co-operative bank or the co-operative
financial institution; and

(b) the relevant prosecuting authority if the
inspection was done on the authority of a
warrant.”.

The amendment of section 48—

(a) by the substitution in subsection (1) for the
words preceding paragraph (a) of the
following words:

“The [supervisor] Authority may, in order
to ensure the implementation and
administration of this Act or to protect
members and the public in general, issue
a directive to a co-operative bank or a co-
operative financial institution—*; and

(b) by the substitution in subsection (2) for
paragraphs (a) and (b) of the following
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14.
@)

(b)

15.

paragraphs:

“(a) apply to co-operative banks or co-
operative _financial _institutions
generally; or

(b)  be limited in its application to a
particular co-operative bank or co-
operative financial institution, or
kind of co-operative bank or co-
operative _ financial _institution,
which may be defined either in
relation to a type or budgetary size
of co-operative bank or co-
operative financial institution or to
any other matter.”.

The amendment of section 49—

by the substitution for subsection (1) of the
following subsection:

“(1) The [supervisor] Authority may,
despite and in addition to taking any step [he or
she] that the Authority may take under this Act,
impose an administrative penalty on [the] a co-
operative bank or co-operative financial
institution for any failure to comply with a
provision of this Act.”; and

by the substitution for subsection (4) of the
following subsection:

“(4) If a co-operative bank or co-
operative financial institution fails to pay an
administrative penalty within the specified
period the [supervisor] Authority may by way
of civil action in a competent court recover the
amount of the administrative penalty from the
co-operative bank.”.

The substitution for section 50 of the following
section:

“Information and reports
50.[(1)] (@) The [supervisor] Authority may on

written notice require a co-operative bank, a co-
operative financial institution, a representative body

or

a support organisation [of a co-operative bank]

to submit to [him or her] the Authority—

(i)

the information specified in the notice; or

(i) areport by an auditor or by any other person

with appropriate professional skill, designated
by the [supervisor] Authority, on any matter
specified in the notice.

(b) A report required under [subsection

(1)] paragraph (a) must be prepared at the expense

of

the co-operative bank, representative body or

support organisation.”.



http://lexisnexis.treasury.gov.za/nxt/gateway.dll/jilc/kilc/egqg/lol8a/nol8a/1pl8a?f=templates$fn=document-frameset.htm#c9
http://lexisnexis.treasury.gov.za/nxt/gateway.dll/jilc/kilc/egqg/lol8a/nol8a/1pl8a?f=templates$fn=document-frameset.htm#c9

Act No. and year

Short Title

Extent of repeal or amendment

16. The amendment of section 55 by the insertion
after paragraph (I) of the following paragraph:

“(IA) exercise powers and perform functions in
relation to  co-operative  financial
institutions, including requlatory and
supervisory functions, as specified in
terms of this Act, or which the Authority
may, with the concurrence of the
Minister, delegate or assign to the

Agency;”.

17. The amendment of section 57—

(a) by the substitution in subsection (1) for paragraph
(aA) of the following paragraph:

“(aA) the matters referred to in section 55 (1) (f)
to (h) and  paragraph (aB) of this
subsection, in consultation with the
[supervisor] Authority;”;

(b) by the insertion after paragraph (aA) of the
following paragraph:

“(aB) co-operative financial institutions, in order
to perform the Agency’s functions in
relation to co-operative financial
institutions, including regulatory and
supervisory functions, as specified in terms
of this Act, or which the Authority may,
with the concurrence of the Minister,
delegate or assign to the Agency;”;

(c) by the substitution in subsection (2) of the
following subsection:

“(2) Rules referred to in subsection (1) may—

(@) apply to co-operative banks, representative
bodies [or], support organisations or co-
operative financial institutions generally;
[or]

(b) be limited in application to a particular co-
operative  bank, representative  body
[or]. support organisation or co-operative
financial institution, or kind of co-
operative bank or co-operative financial
institution, which may be defined either in
relation to a type or budgetary size of co-
operative bank or co-operative financial
institution, or to any other matter; and

(c) only apply to co-operative financial
institutions, in the case of rules referred to
in subsection (1)(aB).”.

18. The repeal of sections 75 and 76.

19. The substitution for section 77 of the following
section:
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“Unlawful use of word ‘co-operative bank’,
“cooperative __ financial __institution” or
unlawful conduct of [banking] business of co-
operative bank or__cooperative financial
institution.

77. (1) It is an offence for any person who
is not registered as a co-operative bank under
this Act to—

€)] in connection with any business conducted
by him, her or it—

(i) use or refer to himself, herself or
itself by any name, description or
symbol indicating, or calculated to
lead persons to infer, that such
person is a co-operative bank or a
cooperative  financial _institution
registered as such under this Act; or

(if) in any manner purport to be a co-
operative bank or a cooperative
financial institution registered as
such under this Act; or

(b) use in respect of any business a name or
description that includes the expression
“co-operative bank”, “co-op Dbank,”
“cooperative financial institution” or any
derivative thereof.

(2) It is an offence for any person to
conduct the business of any co-operative bank or
cooperative financial institution unless such
person is registered as a co-operative bank or a co-
operative financial institution in terms of this Act.

(3) (a) It is an offence for a co-operative
bank to provide, participate in or undertake
banking services other than the services
authorised in respect of the type of co-operative
bank it is registered as in terms of this Act.

(b) It is an offence for a co-operative
financial institution to provide, participate in or
undertake services other than the services that it
is_authorised to provide as a registered co-
operative financial institution in terms of this
Act.”.

20. The substitution for section 78 of the following
section:

“Untrue information in connection with
applications

78. It is an offence for any person in
connection with an application for registration as
a co-operative bank or a cooperative financial
institution to provide any information that to the
knowledge of such person is untrue or
misleading in any material respect.”.
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21.

22.

23.

The substitution for section 79 of the following
section:

“Criminal liability of director, managing
director, executive officer and other persons.

79. (1) It is an offence for any director,
managing director or executive officer of a co-
operative bank or a cooperative financial
institution to, directly or indirectly, be involved
in or take part in the management of a co-
operative bank or a cooperative financial
institution while the business of the co-operative
bank or cooperative financial institution is
carried on recklessly, with intent to defraud
creditors of the co-operative bank or co-
operative financial institution, or creditors of
any other person, or for any fraudulent purpose.

(2) It is an offence for any person other
than a director, managing director or executive
officer to knowingly, directly or indirectly,
benefit from, be involved in or take part in the
management of a co-operative bank or a
cooperative financial institution while the
business of the co-operative bank or cooperative
financial institution is carried on recklessly, with
intent to defraud creditors of the co-operative
bank or co-operative financial institution, or
creditors of any other person, or for any
fraudulent purpose.”.

The substitution for section 82 of the following
section:

"Fair administrative action

82. [Any] Where a decision or other
step of an administrative nature taken by the
[supervisor,] Authority or the Agency [or
appeal board that] affects the rights of another
person, the [supervisor,] Authority or the
Agency [or appeal board] must comply with the
Promotion of Administrative Justice Act, 2000
(Act No. 3 of 2000), unless another fair
administrative procedure has been provided for in
this Act or in terms of the Financial Sector

non

Regulation Act.".-*~

The substitution for section 85 of the following
section:

"Indemnity

85. Neither the [supervisor,] Authority
or the Agency [or appeal board], or any board
member or employee or managing director
thereof, nor a committee of the Agency or any
member thereof incurs any liability in respect of
any act or omission performed in good faith
under or by virtue of a provision in this Act,
unless that performance was grossly negligent.".
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24.

25.

26.

217.

The substitution for section 87 of the following
section:

"Powers of Minister

87. The Minister may delegate any of
[his or her] the Minister’s powers in terms of
this Act, excluding the power to make regulations
and the power to appoint the members of the
Agency [or appeal board], to the Director-
General or any other official of the National
Treasury.".

The substitution for the long title of the Act for
the following:

“To promote and advance the social and
economic welfare of all South Africans by
enhancing access to banking services under
sustainable conditions; to promote the
development of sustainable and responsible
co-operative banks and co-operative financial
institutions; to establish an appropriate
regulatory framework and regulatory
institutions for co-operative banks and co-
operative financial institutions that protect
members of co-operative banks and co-
operative financial institutions; to provide for
the registration of deposit-taking financial
services co-operatives as co-operative banks
and co-operative financial institutions; to
provide for the regulation and supervision of
co-operative banks and co-operative financial
institutions; and to provide for the
establishment  [of  co-operative  banks
supervisors and] a development agency for
co-operative banks; and to provide for
matters connected therewith”.

The substitution for the expression "supervisor",
wherever it occurs, of the expression
"Authority".

The amendment of the arrangement of sections

by—

(a) the insertion after item 1 of the following
items:

"1A. Relationship between Act and
Financial Sector Regulation Act

1B. Regulatory instruments";

(b) the substitution for items 18 and 19 of the

following items:

“18. Functions of Auditor in relation to

Authority

19. Submission of documents to Authority”;
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(c) the insertion after item 40 of the following
heading and items:

“CHAPTER VIIA
CO-OPERATIVE FINANCIAL INSTITUTIONS

40A. Application for registration as
co-operative financial institution

40B. Requirements for registration

40C. Registration of co-operative
financial institution

40D.  Suspension of registration or de-
registration

40E. Repayment of deposits on de-
registration or lapsing of registration
40F. Winding-up or judicial

management  of  co-operative  financial
institution”; and

(d) the substitution for item 77 of the following
item:

“77. Unlawful use of words “co-
operative bank,” “cooperative financial
institution” or unlawful conduct of business of
co-operative bank or cooperative financial
institution”.

Act No. 19 of 2012

Financial Markets Act,
2012

1. The amendment of section 1—

(&) by the deletion in subsection (1) of the definition of
"appeal board";

(b) by the insertion in subsection (1) after the definition
of "authorised user" of the following definition:

«'Authority’ means the Financial Sector
Conduct Authority established in terms of section
56 of the Financial Sector Regulation Act;";

(c) by the deletion in subsection (1) of the definition of
"board";

(d) by the insertion in subsection (1) after the definition
of "bank" of the following definition:

“!'central counterparty' means a clearing house
that—

(@) interposes itself between
counterparties to transactions in
securities, becoming the buyer to
every seller and the seller to every
buyer and thereby ensuring the
performance of open contracts; and

(b)  becomes a counterparty to trades
with market participants through
novation, an open offer system or
through a legally binding

agreement;”;
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(e) by the substitution in subsection (1) for the
definition of "clearing house directive" of the
following definition:

" ‘clearing house directive' means a directive
issued by a licensed independent clearing house
or a licensed central counterparty in accordance
with its rules;";

(f) by the substitution in subsection (1) for the definition
of "clearing house rules" of the following definition;

" 'clearing house rules' means the rules made by
a licensed independent clearing house or a
licensed central counterparty in accordance with
this Act;";

(9) by the substitution in subsection (1) for paragraph (b)
of the definition of "clearing member" of the
following paragraph:

"(b) inrelation to a licensed independent
clearing house or a licensed central
counterparty, a person authorised by that
independent clearing house to perform
clearing services or settlement services or
both clearing services and settlement
services in terms of the clearing house
rules,";

(h) by the insertion in subsection (1) after the definition
of "Companies Act” of the following definition:

" 'conduct standard' has the same meaning
ascribed to it in terms of the Financial Sector

Regulations Act;";

(i) Dby the deletion in subsection (1) of the definition of
"enforcement committee™;

(j) by the insertion in subsection (1) after the definition
of “external authorised user” of the following
definition:

" 'external central counterparty’ means a

foreign person who is authorised by a

supervisory authority to perform a function or

functions similar to one or more of the functions

of a central counterparty as set out in this Act and

who is subject to the laws of a country other than

the Republic, which laws—

(a) establish a requlatory framework equivalent
to that established by this Act; and

(b) are supervised by a supervisory authority;";

(k) by the insertion in subsection (1) after the definition
of “external exchange” of the following definition:

“'external market infrastructure' means each of
the following:
An external central counterparty;

an external central securities depository;

an external clearing house;

EEEE

an external exchange;
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(e) an external trade repository;”;

(I) by the insertion in subsection (1) after the definition
of "Financial Intelligence Centre Act" of the
following definitionsdefinition:

" financial sector law' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;

'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

(m) by the deletion in subsection (1) of the definition of
“Financial Services Board Act”;

(n) by the substitution in subsection (1) for the
definition of "independent clearing house" of the
following definition:

independent clearing house' means a clearing
house that clears transactions in securities on
behalf of any person in accordance with its
clearing house rules, and authorises and
supervises its clearing members in accordance
with its clearing house rules;";

(o) by the insertion in subsection (1) after the definition
of "issuer" of the following definition:

joint standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(p) by the insertion in subsection (1) after the definition
of "juristic person™ of the following definition:

" 'licensed central counterparty' means a
central counterparty licensed under section 49;";

(g) by the insertion in subsection (1) after the definition
of “licensed exchange" of the following definitions:

" 'licensed external central counterparty’
means an external central counterparty licensed
under section 49A;:"

‘“licensed external trade
repository’repesitery™ means an external trade
repository licensed under section 56A;”2 ;

(r) by the substitution in subsection (1) for the definition
of "market infrastructure" of the following
definition:

“ “market infrastructure” means each of the

following—-

@ a licensed central counterparty;

[(@)](b) alicensed central securities
depository;

[(b)](c) alicensed clearing house;

[(c)](d) alicensed exchange;

[(d)](e) a licensed trade repository;”;

(s) by the deletion in subsection (1) of the definition of
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"official website";

(t) by the substitution in subsection (1) for the
definition of "participant” of the following
definition:

participant’ means a person authorised by a
licensed central securities depository to perform
custody and administration services or settlement
services or both, in terms of the [central
securities] depository rules, and includes an
external participant, where appropriate;";

(u) by the insertion in subsection (1) after the definition
of "participant” of the following
definitiondefinitions:

" 'prescribed’ means prescribed by the Minister
by regulations, or by a conduct standard or a joint
standard;";

(v) by the deletion in subsection (1) of the definitions of
"prescribed by the Minister” and "prescribed by the
registrar";

(w) by the insertion in subsection (1) after the definition
of "prescribed" of the following definitions:

" 'Prudential Authority' means the authority
established in terms of section 32 of the
Financial Sector Regulation Act;

'prudential standard' has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;

'Register' means the Financial Sector
Information Register referred to in section
256247 of the Financial Sector Regulation
Act.u;

(x) by the substitution in subsection (1) for the
definition of “registrar” of the following definition:

“ ‘registrar’ means [the person referred to in
section 6] the Registrar and Deputy Registrar of
Securities Services referred to in section 1A(1);”;

(y-6¢) by the substitution in subsection (1) for the
definition of "regulated person™ of the following
definition:

" 'regulated person’ means—

(a) a licensed central counterparty:;
[(@)](b) a licensed central securities depository;
[(b)](c) a licensed clearing house;

[(c)](@) a licensed exchange;

[(d)](e) a licensed trade repository;

[(e)](f) an authorised user;

[(N](q) aclearing member;

[(9)]1(h) anominee;

[(h)]@{) a participant;

[()](G) except for the purposes of section 3(6),
sections 74 and 75, sections 89 to 92,
and sections 100 to 103, an issuer;

(k) except for the purposes of sections 89
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t0 92, and sections 100 to 103, a
licensed external central
counterparty and a licensed external
trade repository; or

[(H](D) any other person [prescribed by the
Minister in terms of section 5]
specified in regulations for this

purpose;";
(2)y) by the substitution in subsection (1) in paragraph

(a) of the definition of "securities” for subparagraph
(v) of the following subparagraph:

"(v) participatory interests in a collective
investment scheme as defined in the
Collective Investment Schemes Control
Act, 2002 (Act No. 45 of 2002), and units
or any other form of participation in a
foreign collective investment scheme
approved by the [Registrar of Collective
Investment Schemes] Authority in terms
of section 65 of that Act; and";

(zA)2)- by the substitution in subsection (1) in paragraph
(c) of the definition of "settle” for subparagraph (ii)
of the following subparagraph:

"(ii) the parties have appointed a licensed
independent clearing house, a licensed
central counterparty or a licensed central
securities depository to settle a transaction,
in which case it has the meaning assigned
in paragraph (a);";

(zB)zA)— by the insertion in subsection (1) after the
definition of "transfer” of the following definition:

" "Tribunal' means the Financial Services
Tribunal established in terms of section 219220
of the Financial Sector Requlation Act;";

(zC)zBy— Dby the substitution for subsection (3) of the
following subsection:

"(3) Where in this Act any
supervisory authority is required to take a
decision in consultation with the [registrar]
Authority, such decision requires the concurrence
of the [registrar] Authority."; and

(zDz€) by the addition of the following subsection:
"(4) Unless the context otherwise indicates,
words and expressions not defined in subsection
(1) have the same meaning ascribed to them in
terms of the Financial Sector Regulation Act.".

3. The insertion after section 1 of the following
section:

"Relationship between Act and Financial
Sector Regulation Act

1A. (1) If the Minister has determined by
notice in the Gazette that the amendments of this
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Act contained in Schedule 4 to the Financial Sector
Requlation Act must come into operation before
the provisions of the Financial Sector Regulation
Act in terms of which the Authority is established
come into operation, then until the date on which
the Authority is established—

(@)  areference to “Authority” must be read as
a reference to the executive officer and a
deputy executive officer referred to
in section 1 of the Financial Services Board
Act, who are the Registrar and the Deputy
Registrar of Securities Services,
respectively; and

(b)  the Registrar and Deputy Registrar of
Securities Services exercise the powers and
perform the functions of the Authority.

(2) If the Minister has determined by
notice in the Gazette that the amendments of this
Act contained in Schedule 4 to the Financial Sector
Regulation Act must come into operation before
the provisions of the Financial Sector Regulation
Act in terms of which the Prudential Authority is
established come into operation, then until the date
on which the Prudential Authority is established—

(@) areference to “Prudential Authority” must
be read as a reference to the Registrar of
Banks ; and

(b) the Registrar of Banks designated under
section 4 of the Banks Act, 1990 (Act No.
94 of 1990) exercises the powers and
performs the functions of the Prudential
Authority.
(3) Except as otherwise provided by this
Act or the Financial Sector Regulation Act, the
powers and duties of the Authority in terms of this
Act are in addition to the powers and duties that it
has in terms of the Financial Sector Regulation
Act.

(4) A reference in this Act to the Authority
determining or publishing a matter by notice in
the Gazette must be read as including a reference
to the Authority determining or publishing the
matter by notice in the Register.

(5) Unless expressly provided otherwise
in this Act, or this Act requires a matter to be
prescribed by regulation, a reference in this Act
to a matter being—

(@ prescribed must be read as a reference to
the matter being prescribed in a
prudential standard, a conduct standard,
or a joint standard; or

(b) determined must be read as a reference
to the Authority determining the matter
in writing and registering the
determination in the Register.



http://discover.sabinet.co.za/webx/access/netlaw/97_1990_financial_services_board_act.htm#section1
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(6) (a) A reference in this Act to an on-
site visit in terms of a provision of this Act, must
be read as a reference to a supervisory on-site
inspection in terms of the Financial Sector
Regulation Act.

(b) A reference to an inspection in
terms of a provision of this Act other than section
79(b) must be read as a reference to an
investigation in terms of the Financial Sector
Regulation Act.

(7)_(a) A reference in this Act to
the Authority announcing or publishing
information or a document on a website must be
read as a reference to the Authority publishing
the information or document in the Register.

(b) The Authority may also
publish the information or document on the
Authority’s website.

(8) A reference in this Act to a
determined or prescribed fee; must be read as a
reference to the relevant fee determined in terms
of section 237 and Chapter 16238 of the
Financial Sector Regulation Act.

(9) A reference in this Act to an
appeal of a decision of the Authority or a market
infrastructure to the appeal board must be read as
a reference to a reconsideration of the decision by
the Tribunal in terms of the Financial Sector
Regulation Act.

(10) For the purposes of the

Financial Sector Regulation Act, conduct standards
made in terms of section 74 are regulatory
instruments.".

4. The amendment of section 3—
@ by the substitution for subsection (3) of the
following subsection:

"(3) Despite any other law,
[other than the Financial Intelligence
Centre Act,] if there is an inconsistency
between any provision of this Act and a
provision of any other national legislation,
except the Financial Intelligence Centre Act
and the Financial Sector Regulation Act,
this Act prevails."; and

(b) by the substitution for subsection (5) of the
following subsection:

"(5) Despite any other law, if
other national legislation confers a power
on or imposes a duty upon an organ of state,
other than the South African Reserve Bank
or the Prudential Authority, in respect of a
matter regulated under this Act, that power
or duty must be exercised or performed in
consultation with the [registrar] Authority,
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and any decision taken in accordance with
that power or duty must be taken with the
[approval] concurrence of the [registrar]

Authority.”.

5. The amendment of section 4—
(a) by the substitution in subsection (1) for paragraph
(e) of the following paragraph:

“(e) actas a clearing member unless

authorised by a licensed exchange
[or], a licensed independent clearing
house, a licensed central
counterparty, a licensed external
central counterparty or an external
central counterparty that is exempt
from the requirement to be licensed
in terms of section 49A, as the case
may be;”;

(b) by the substitution in subsection (1) for paragraph

(9) of the following paragraph:

“(g) perform the functions of or operate as
a trade repository unless that person
is licensed under section 56 or section
56A, as the case may be; or”;

(c) by the substitution for subsection (2) of the
following subsection:
"(2) A person who is not—
@ licensed as an exchange, a central
securities depository, a trade repository
[or], a clearing house or a central

counterparty;
(b) a participant;

(c) an authorised user;

(d) a clearing member;

(e) an approved nominee; [or]

)] an issuer of listed securities[,];-ef
(@ licensed as an external central

counterparty, or exempt from the
requirement to be licensed in terms of
section 49A; or

(h) licensed as an external trade repository,

may not purport to be an exchange, central
securities depository, trade repository, clearing
house, central counterparty, external central
counterparty, external trade repository,
participant, authorised user, clearing member,
approved nominee or issuer of listed securities, as
the case may be, or behave in a manner or use a
name or description which suggests, signifies or
implies that there is some connection between that
person and an exchange, a central securities
depository, trade repository, clearing house,
central counterparty, external central counterparty,
external trade repository, participant, authorised
user or clearing member, as the case may be,
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where in fact no such connection exists."; and

(d) by the substitution for subsection (5) of the following
subsection:

"(5) (a) A clearing member may
only provide the clearing services or settlement
services for which it is authorised by a licensed
exchange [or], licensed independent clearing
house, or a licensed central counterparty, as the
case may be, in terms of the exchange rules or
clearing house rules, as the case may be.

(b) A clearing member may only
provide clearing services or settlement services
for which it is authorised by a licensed external
central counterparty or an external central
counterparty that is exempt from the requirement
to be licensed in terms of section 49A, with the
joint prior written approval of the Authority, the
Prudential Authority and the South African
Reserve Bank.".

6. The amendment of section 5—

(a) by the substitution in subsection (1) for paragraphs

(b) and (c) of the following paragraphs:

"(b) a category of regulated persons, other than
those specifically regulated under this
Act, if the securities services provided,
and the functions and duties exercised,
whether in relation to listed or unlisted
securities, [provided] by persons in such
category, are not already regulated under
this Act, and if, in the opinion of the
Minister, it would further the objects of
the Act in section 2 to regulate persons in
such categories;

(c) the securities services that may be
provided, and the functions and duties
that may be exercised, by an external
authorised user, external exchange,
external participant, external central
securities depository, external clearing
house,[-}-of external clearing member,
external central counterparty for
external trade repository,}; as the case
may be."; and

by the substitution for subsection (2) of the
following subsection:

“(2) Anexternal authorised user, external
exchange, external participant, external
central securities depository, external
clearing house, or external clearing member
[or external trade repository] may only
provide those securities services or exercise
functions or duties, as the case may be,
prescribed by the Minister in terms of
subsection (1)(c).”.
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7. The amendment of section 6:

(a) by the substitution for the heading of the section of
following heading:

“[Registrar and Deputy Registrar] Authority”;
(b) by the deletion of subsections (1) and (2);

(c) by the substitution in subsection (3) for the words
preceding paragraph (a) of the following words:

"In performing [those] its functions_in terms
of this Act, the Authority—";

(d) by the substitution in subsection (3) for paragraph (k)
of the following paragraph:

"(k) may issue [guidelines] guidance notices on
the application and interpretation of this

Act;";

(e) by the substitution in subsection (3) for paragraph (m)
of the following paragraph:

“(m) may exempt any person or category of
persons from the provisions of a section of
this Act if the [registrar] Authority is
satisfied that —

[(i)  the application of said section will
cause the applicant or clients of
the applicant financial or other
hardship or prejudice; or]

[(iD](1) the granting of the exemption
will not—-

(aa) conflict with the public
interest; or

(bb)  frustrate the achievement of
the objects of this Act; and

(ii)  the application of the section will
cause the applicant or clients of the
applicant financial or other hardship
or prejudice; and

(iii)  in relation to an external market
infrastructure, and with the
concurrence of the South African
Reserve Bank and the Prudential
Authority, the applicant —

(aa) is based in an equivalent
jurisdiction in terms of section
6A and is authorised by the
supervisory authority of such
jurisdiction:;

(bb)  complies with any criteria
prescribed in joint standards
for the exemption of such
persons; and

(cc)  undertakes to co-operate and
share information with the
Authority, the South African
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Reserve Bank and the
Prudential Authority to assist
with the performance of
functions and the exercise of
powers in terms of financial
sector law;”;

(f) by the substitution in subsection (3) for paragraph (n)
of the following paragraph:

"(n) must inform the Minister and the Governor
of any matter that in the opinion of the
[registrar] Authority may pose systemic
risk [to the financial markets; and];";

(g) by the deletion in subsection (3) of paragraph (0);

(h) by the substitution for subsection (5) of the following
subsection:

" (5) The [registrar] Authority must,
where an exemption or a directive applies to
all persons, regulated persons or securities
services generally, publish the directive in
the Gazette and on the [official
registrar’s] Authority’s website, and a copy
of the published exemption or directive
must be tabled in Parliament."; -

(i) by the substitution in subsection (7) for the words
preceding paragraph (a) of the following words:

"The [registrar] Authority may, with the
concurrence of the Prudential Authority,
and in accordance with the requirements
prescribed by the Minister under section
5(1)(a), in conduct standards or joint
standards for, or in respect of, securities
services—";

(j) by the substitution in subsection (7) for paragraph (b)
of the following paragraph:

“(b) prescribe conditions and requirements for
the provision of securities services in
respect of unlisted securities, including, but
not limited to, [prescribing a code of
conduct and]  imposing  reporting
requirements;”;

(k) by the substitution in subsection (7) for paragraph (d)
of the following paragraph:

"(d) prescribe conditions and requirements in
terms of which securities services in
respect of specified types of unlisted
securities may be provided, includingl,
but not limited to,] the manner in which
clearing and settlement of such securities
must take place;";

(I) by the substitution in subsection (8) for the words
preceding paragraph (a) of the following words:

"In relation to the persons in the category
prescribed [by the Minister under] in
terms of section 5(1)(b), [the registrar]
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standards may—";

(m) by the substitution in subsection (8) for paragraph (b)
of the following paragraph:

"(b) prescribe conditions and requirements
for the provision of securities services
by such persons, including[, but not
limited to,] prescribing [a code of
conduct] conduct standards and
imposing reporting requirements;";

(n) by the substitution in subsection (8) for paragraph (d)
of the following paragraph:

"(d) prohibit such persons from providing
securities services or undertaking any
activities which may frustrate the
objects of [the] this Act or the
Financial Sector Regulation Act."; and

(o) by the addition of the following subsection:

"(9) In relation to the securities services that
may be provided, or the functions and duties that
may be exercised by an external authorised user,
external exchange, external participant, external
central securities depository, external clearing
house, external central counterparty, external
clearing member or external trade repository, as
the case may be, [asprescribed-intermsof
section-5{1){c).}joint standards may prescribe
additional criteria for the approval, authorisation,
licensing or exemption of those persons in the
Republic, and for the equivalence recognition of
the applicable foreign country.".

8. The insertion after section 6 of the following
sections:

"Equivalence recognition of foreign jurisdictions

6A. (1) On application by an interested party the
Authority, with the concurrence of the South African
Reserve Bank and the Prudential Authority, may
determine that the requlatory framework of a specified
foreign country isas-being equivalent (an “Eequivalent
jurisdiction”) to the regulatory framework established in
terms of financial sector law, if the legislative and
requlatory framework established in that foreign country
meets the objectives of the financial sector law.

(2) A recognition in terms of section 6A(1) must
be published on the Authority’s website and in the
Register.

(3) The Authority must maintain a list of all
foreign countries recognised under this section.

(4) When assessing the equivalence of the
requlatory framework of a foreign country, the Authority,
the South African Reserve Bank and the Prudential
Authority must take into account —

@ the nature and intensity of the supervisory
authority’s oversight processes, including
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direct comparison with the regime applied
by the Authority, the Prudential Authority
and the South African Reserve Bank, as the
case may be;

(b) alignment of the foreign country’s
regulatory framework with relevant
principles developed by international
standard setting bodies applicable to market
infrastructures;

(©) observed outcomes of the foreign
requlatory framework applicable to market
infrastructures relative to those in South
Africa; and

(d) the need to prevent regulatory arbitrage.

Withdrawal of recognition

6B. The Authority may, with the concurrence of the
South African Reserve Bank and the Prudential Authority,
withdraw recognition where the criteria set out in section
6A are no longer met.

Principles of co-operation

6C.(1) The Authority must enter into a
supervisory cooperation arrangement with the relevant
supervisory authority from the equivalent jurisdiction for
the purpose of performing its functions in terms of this
Act.

(2) A supervisory co-operation arrangement
referred to in subsection (1) must at least specify—

(@ the mechanism for the exchange of
information between the Authority, the
South African Reserve Bank , the
Prudential Authority, and the relevant
supervisory authorities (“the authorities™),
including access to all information
requested by the Authority regarding a
licensed external market infrastructure;

(b) the mechanism for prompt notification to
the Authority , the South African Reserve
Bank and the Prudential Authority where
the supervisory authority deems an external
market infrastructure which it is
supervising to be in breach of the
conditions of its authorisation or of other
law to which it is subject, or any other
matter which may have an effect on the
authorisation of the market infrastructure;

(©) the procedures concerning the coordination
of supervisory activities including, where
appropriate, for collaboration regarding the
timing, scope and role of the authorities
with respect to any cross-border
Supervisory on-site inspections;

(d) the processes the authorities should use if
an authority subsequently determines that it




Act No. and year

Short Title

Extent of repeal or amendment

needs to use requested supervisory
information for law enforcement or
disciplinary purposes, such as obtaining the
consent of the requested authority and
handling such information in accordance
with the terms of existing memoranda of
understanding for enforcement cooperation;

the procedures for co-operation, including,
where applicable, for discussion of relevant
examination reports, for assistance in
analysing documents or obtaining
information from a licensed external market
infrastructure and members of the
controlling body or senior management;
and

the degree to which a supervisory authority
may onward-share to a third party any non-
public supervisory information received
from another authority, and the processes

for doing so.

(3) The Authority and supervisory authorities that

have entered into supervisory co-operation arrangements

in terms of subsection (1) must—

(@

establish and maintain appropriate
confidential safequards to protect all non-
public supervisory information obtained
from another supervisory authority;

consult with each other and share risk
analysis assessments and information to
support the identification, assessment and
mitigation of risks to markets and investors;

consult, co-operate and, to the extent
possible, share information regarding
entities of systemic significance or whose
activities could have a systemic impact on
markets;

co-operate in the day-to-day and routine
oversight of internationally active licensed
external market infrastructures;

provide advance notification and consult,
where possible and otherwise as soon as
practicable, regarding issues that may
materially affect the respective regulatory
or supervisory interests of another

authority;

design mechanisms for supervisory co-
operation to provide information both for
routine supervisory purposes and during
periods of crisis; and

undertake ongoing and ad hoc staff
communications regarding internationally
active licensed external market
infrastructure as well as more formal
periodic meetings, particularly as new or
complex requlatory issues arise.”.
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9. The amendment of section 7—

(a) by the substitution in subsection (3) for paragraph
(a) of the following paragraph:

"(a) be made in the manner and contain
the information prescribed by the

[registrar] Authority;";

(b) by the substitution in subsection (3)(c) for
subparagraph (v) of the following subparagraph:

“({v) the application fee [prescribed by
the registrar] determined in terms
of the Financial Sector Regulation
Act;”;

(c) by the substitution in subsection (4) for paragraph (a)
of the following paragraph:

“(@) The [registrar] Authority must publish a
notice of an application for an exchange
licence in two national newspapers at the
expense of the applicant, and on the
[official] Authority’s website.”;

(d) by the substitution in subsection (4)(b) for
subparagraphs (ii) and (iii) of the following
subparagraphs:

"(ii)  [where] that the proposed exchange
rules and listing requirements [may
be inspected by] are available on the
website of the Authority for
comments from members of the
public; and

(iii)  the period within, and the process
by, which objections to the
application or rules and listing
requirements may be lodged with the
[registrar] Authority;"; and

(e) by the addition in subsection (4) of the following
paragraph:

"(c) The Authority must publish the proposed
exchange rules and listing requirements
referred to in paragraph (b)(ii) on the
Authority’s website.".

10. The amendment of section 8—

(@) by the substitution in subsection (1) for paragraph (c)
of the following paragraph:

"(c) demonstrate that the fit and proper
requirements prescribed [by the
registrar] in relevant joint standards
are met by the applicant, or the
licensed exchange, as the case may
be, [its directors]members of its

controlling body and senior
management;"; and

(b) by the addition of the following subsection:
"(3) (a) Despite subsection (1), requirements
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prescribed under this section that are in force
immediately before the commencement of this
subsection continue to be in force.

(b) In respect of regulations prescribed
in terms of subsection (1)(a) , the Minister may repeal
requlations, and new requirements may then be
prescribed in joint standards or conduct standards.

(c) Paragraph (b) does not affect or
limit the power of the Minister to prescribe or amend
requlations in terms of subsection (1)(a).

(d) Requirements prescribed in terms of
subsection (1)(c) or (2)(c) before the commencement
of this subsection may be amended or repealed by
conduct standards or joint standards.".

11. The amendment of section 9(4) by the
substitution for paragraph (a) of the
following paragraph:

“(a) The [registrar] Authority must publish a
notice of an application for an amendment
of the terms of an exchange licence or the
conditions subject to which the licence was
granted in two national newspapers, at the
expense of the applicant, and on the
[official] Authority’s website.”.

12. The amendment of section 10—

(&) by substitution in subsection (2) for paragraph (f) of
the following paragraph:

"(f) must, as soon as it becomes aware
[thereof], inform the [registrar]
Authority of any matter that it
reasonably believes may [pose
systemic risk to the financial
markets] give rise to, or increase
systemic risk;"; and

(b) by the substitution in subsection (2)(i) for
subparagraph (ii) of the following subparagraph:

"(ii) may appoint [an associated or
independent] a clearing house or
central counterparty licensed under
Chapter V to clear or settle
transactions or both clear and settle
transactions on behalf of the
exchange;".

13. The amendment of section 11—

(@) by the substitution in subsection (2) for paragraph
(c) of the following paragraph:

“(c) anexchange may take into account at a
hearing information obtained by the
[registrar] Authority in the course of [an] a
supervisory on-site [visit or] inspection or
investigation conducted [under section 95]
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in terms of the Financial Sector Regulation
Act or obtained by the directorate in an
investigation under section 84, read with
section 85.”;

(b) by the substitution in subsection (6) by the
substitution for paragraphs (c) and (d) of the
following paragraphs:

“(c)

(d)

The [registrar] Authority must, as soon as
possible after the receipt of a proposed
amendment, publish —

) the amendment on the [official]
Authority’s website; and

(if)  anotice in the Gazette that the
proposed amendment is available on
the [official] Authority’s website,
calling upon all interested persons
who have any objections to the
proposed amendment, to lodge their
objections with the [registrar]
Authority within a period of 14 days
from the date of publication of the
notice.

If there are no such objections, or if the
[registrar] Authority has considered the
objections and, if necessary, has consulted
with the exchange and the persons who
raised such objections and has decided to
approve or amend the proposed amendment,
the [registrar] Authority must publish —

(i) the amendment and the date on
which it comes into operation on the
[official] Authority’s website; and

(i) anotice in the Gazette, which notice
must state —

(aa) that the amendment of the
listing requirements has been
approved;

(bb) that the listing requirements
as amended are available on
the [official] Authority’s
website and the website of the
exchange; and

(cc) the date on which the
amendment of the listing
requirements will come into
operation.”;

(c) by the substitution in subsection (7)(a) for the words
proceeding subparagraph (i) of the following words:

“(@) The [registrar] Authority may, by notice in

the Gazette and on the [official] Authority’s
website, amend the listing requirements of
an exchange — “ ; and

(d) by the substitution in subsection (7)(b) for
subparagraph (ii) of the following subparagraph:
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“(ii)  publish the reasons for the amendment, and
the imperative for such amendment in the
Gazette and on the [official] Authority’s
website.”.

14. The amendment of section 12(6) by the
substitution for paragraph (b) of the following paragraph:

“(b) If the refusal to list securities was
due to any fraud or other crime committed by the
issuer, or any material misstatement of its financial
position or non-disclosure of any material fact, or
if the removal of securities was due to a failure to
comply with the listing requirements of the
exchange, no other exchange in the Republic may,
for a period of six months from the date referred to
in paragraph (a), grant an application for the
inclusion of the securities concerned in the list kept
by it, or allow trading in such securities, unless the
refusal or removal is withdrawn by the first
exchange or set aside on [appeal] reconsideration
by the [appeal board in terms of section 105]
Tribunal.”.

15. The amendment of section 17—

(a) by the substitution for subsection (1) of the
following subsection:

“(1) The exchange rules must be
consistent with this Act, the Financial Sector
Regulation Act and any standard made in terms of
this Act or the Financial Sector Regulation Act.”;

(b) by the insertion after subsection (2) of the
following subsection:

“(2A) Regulations or standards may prescribe
additional matters to those listed in subsection
(2) that must be contained in the exchange
rules.”; and

(c) by the substitution in subsection (4) for paragraph
(a) of the following paragraph:

"(a) Subject to section 5(1)(c) and (2)
and the requirements prescribed [by the
registrar] in joint standards, the exchange rules
may provide for the approval of external
authorised users to be authorised users of the
exchange.".

16. The amendment of section 25(2) by the
substitution for the words preceding paragraph (a) of the
following words:

"The [registrar] Authority may[,]prescribe

standards in respect of [a report] reports
referred to in subsection (1)[, prescribe]

specifying—".
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17. The amendment of section 27—

(@) by the substitution in subsection (4) for paragraph

(b)

(@)

(b)

(a) of the following paragraph:

“(@) The [registrar] Authority must publish a
notice of an application for a central
securities depository licence in two national
newspapers, at the expense of the applicant,
and on the [official] Authority’s website.”;
and

by the addition in subsection (4) of the following
paragraph:

"(c) The Authority must publish the proposed
depository rules referred to in paragraph
(b)(ii) on the Authority’s website.".

18. The amendment of section 28—

by the substitution in subsection (1) for paragraph (c)
of the following paragraph:

"(c) demonstrate that the fit and proper
requirements prescribed [by the
registrar] in the relevant joint standards
are met by the applicant, or the central
securities depository, as the case may be,
[its directors] members of its controlling
body and senior management;"; and

by the addition of the following subsection:

"(3) (a) Despite subsection (1),
requirements prescribed under this section that
are _in_ force immediately before the
commencement of this subsection continue to be
in force.

(b) In respect of regulations
prescribed in terms of subsection (1)(a), the
Minister _may repeal regulations, and new
requirements may then be prescribed in joint
standards or conduct standards.

(c) Paragraph (b) does not affect
or limit the power of the Minister to prescribe or
amend requlations in terms of subsection (1)(a).

(d) Requirements prescribed in
terms of subsection (1)(c) or (2)(c) before the
commencement of this subsection may be
amended or repealed by conduct standards or

joint standards.".

19. The amendment of section 29 —

(a) by the substitution_for subsection (2) of the following
subsection:

“(2) The licence must specify the registered
office of the central securities depository in the
Republic and the places where the central
securities depository may be operated, and that
the central securities depository may not be
operated at any other place without the joint prior
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written approval of the [registrar] Authority, the
Prudential Authority and the South African
Reserve Bank.”; and

(b) by the substitution in subsection (4) for paragraph (a)
of the following paragraph:

“(@) The [registrar] Authority must publish a
notice of an application for an amendment
of the terms of a central securities
depository licence and the conditions
subject to which the licence was granted in
two national newspapers at the expense of
the applicant and on the [official]
Authority’s website.”

20. The amendment of section 30(2) by the
substitution for paragraph (h) of the following paragraph:

"(h) must, as soon as it becomes aware
[thereof], inform the [registrar]
Authority of any matter that it
reasonably believes may [pose systemic
risk to the financial markets] give rise
to, or increase, systemic risk;".

21. The amendment of section 33 by the
substitution in subsection (1) for the words preceding
paragraph (a) of the following words:

" An issuer may convert certificated
[Certificated] securities [may be converted] to
uncertificated securities, at the election of the
issuer or the holder of certificated securities, and
an issuer may, subject to subsection (2), issue
uncertificated securities despite any contrary
provision in—".

22. The amendment of section 35—

(&) by the substitution for subsection (1) of the
following subsection:

“(1) The depository rules must be consistent
with this Act, the Financial Sector Regulation Act
and any standard made in terms of this Act or the
Financial Sector Regulation Act.”;

(b) by the insertion after subsection (2) of the following
subsection:

“(2A) Regulations or standards may prescribe
additional matters to those listed in subsection
(2) that must be contained in the depository
rules.”;

(c) by the substitution in subsection (4) for paragraph
(a) of the following paragraph:

"(4) (a) Subject to section 5(1)(c) and
(2) and requirements prescribed [by the
registrar] in conduct standards or joint
standards, the depository rules may provide for
the approval of external participants or external
central securities depositories to be participants
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of the central securities depository."; and.

(d) by the substitution in subsection (4)(b) for
subparagraph (ii) of the following subparagraph:

“(if)  where a central securities depository has
approved an external central securities
depository as a participant, for the identification
of the relevant laws or depository rules that
apply to each aspect of the participation,
including, but not limited to, the laws requlating
effectiveness against third parties and
insolvency proceedings.[—

(aa) the identification of the supervisory
authority that supervises that external
central securities depository;

(bb) the identification of the relevant laws or
depository rules that apply to each
aspect of the participation, including,
but not limited to, the laws regulating
effectiveness against third parties and
insolvency proceedings.]”.

23. The amendment of section 36 by the
substitution for subsection (1) of the following subsection:

"(1) The [registrar] Authority
may [direct] determine that any securities held
by a central securities depository in its central
securities account must, unless they are bearer
instruments, money market securities or recorded
in a uncertificated securities register in
accordance with section 50 of the Companies Act
and the depository rules, be registered in the
name of that central securities depository or its
wholly owned subsidiary, as defined in section 1
of the Companies Act, and approved by the
[registrar] Authority.”.

24. The amendment of section 39 by the substitution
for subsection (3) of the following subsection:

“(3) An interest in respect of uncertificated
securities may be granted under this section, where
applicable, and in the manner provided for in the
depository rules, and is effective against third
parties, in relation to a central securities account or
a securities account, where such an interest extends
to all uncertificated securities standing to the credit
of the relevant central securities account or
securities account at the time the pledge
is effected.”.

25.

24. The amendment of the heading in Chapter V
preceding section 47 by the substitution for the heading of
the following heading:

“Licensing of clearing house and central
counterparty”.

2625. The amendment of section 47—
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(a) by the substitution for the heading of the section of
the following heading:

“Application for clearing house licence and
central counterparty licence”;

(b) by the substitution for subsection (1) of the following
subsection:

“(1)A clearing house and a central
counterparty must be licensed under section 49.”;

(c) by the insertion after subsection (1) of the following
subsection:

“(1A) Subject to section 110(6), a central
counterparty must be an independent clearing
house. ";

(d) by the substitution for subsection (2) of the following
subsection:

“(2) Ajuristic person may apply to the
[registrar] Authority for a clearing house licence or
a central counterparty licence.”;

(e) by the substitution in subsection (3) for the words
preceding paragraph (a) of the following words:

“An application for a clearing house licence or
central counterparty licence must —";

(f) by the substitution in subsection (3)(c) for
subparagraph (iii) of the following subparagraph:

"(iii) the application fee [prescribed by the
registrar] determined in terms of the
Financial Sector Regulation Act;";

(g) by the substitution in subsection (3)(c) for
subparagraph (v) of the following subparagraph:

"(v) inrelation to an application for an
independent clearing house licence or a
central counterparty licence, a copy of the
proposed clearing house rules that must
comply with section 53; and™;

(h) by the substitution in subsection (4) for paragraph (a)
of the following paragraph:

“(@) The [registrar] Authority must publish a
notice of an application for a clearing house
licence in two national newspapers at the
expense of the applicant and on the
[official] Authority’s website.”;

(i) by the substitution in subsection (4)(b) for
subparagraph (ii) of the following subparagraph:

"(ii) in relation to an independent clearing
house or a central counterparty,
[where] that the proposed clearing
house rules [may be inspected by]
are available on the Authority's
website for comments from members
of the public; and"; and

(j) by the addition in subsection (4) of the following
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paragraph:
"(c) The Authority must publish the
proposed clearing house rules

referred to in paragraph (b)(ii) on the
Authority’s website.".

2726. The amendment of section 48—

(a) by the substitution for the heading of the section of
the following heading:

“Requirements applicable to applicants for
clearing house licence, central counterparty
licence [and], licenced clearing house and licensed
central counterparty”;

(b) by the substitution for subsection (1) of the
following subsection:

“(1) An applicant for a clearing house licence
and a licensed clearing house, and an applicant for a
central counterparty licence and a licensed central
counterparty must—

(&)  subject to the requirements prescribed by
the Minister, have sufficient assets and
resources, which resources include
financial, management and human resources
with appropriate experience, to perform its
functions as set out in this Act;

(b)  have governance arrangements that are clear
and transparent, promote the safety and
efficiency of the clearing house or central
counterparty, and support the stability of the
broader financial system, other relevant
public interest considerations, and the
objectives of relevant stakeholders;

(c)  demonstrate that the fit and proper
requirements prescribed [by the registrar]
in the relevant joint standards are met by the
applicant [ or], the licensed clearing house
or the licensed central counterparty, as the
case may be, [its directors]members of its
controlling body and senior management;

(d)  comply with the requirements prescribed
[by the registrar]in the joint standards for
the clearing or settlement of transactions in
securities, or both;

(e) implement an effective and reliable
infrastructure to facilitate the clearing of
securities cleared by the clearing house or
central counterparty;

4) implement effective arrangements to
manage the material risks associated with
the operation of a clearing house or central

counterparty;

(g)  have made arrangements for security and
back-up procedures to ensure the integrity
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(h)

of the records of transactions cleared,
settled or cleared and settled through the
clearing house or central counterparty; and

in relation to an applicant for an
independent clearing house licence [ or], a
central counterparty licence, a licensed
independent clearing house or a licensed
central counterparty, have made
arrangements for the efficient and effective
supervision of clearing members so as to
ensure compliance with the clearing house
rules and clearing house directives and this
Act.”;

(c) by the insertion after subsection (1) of the following
subsection:

"(1A) Subject to subsection (1) and the

requlations prescribed by the Minister, a central

counterparty must—

(@)

=

e

implement a margin system that establishes
margin levels commensurate with the risks
and particular attributes of each product,
portfolio, and market it serves;

collect and manage collateral held for the
due performance of the obligations of
clearing members or clients of clearing
members;

establish and maintain a default fund to
mitigate the risk should there be a default
by a clearing member and to ensure, where
possible, that the obligations of that clearing
member continue to be fulfilled;

maintain initial capital as prescribed,
including an appropriate buffer;

have a clearly defined default waterfall
where the obligations of the defaulting
clearing member, other clearing members
and the central counterparty are legally and
clearly managed;

provide an appropriate segregation and

portability regime to protect the positions
of clients of a defaulting clearing member;
and

provide the necessary infrastructure,
resources and governance to facilitate its
post trade management functions and, in the
event of default of one or more of the
clearing members—

(i) ensure that sufficient risk policies,
procedures and processes are in place;
and

(ii) have sound internal controls for robust
transaction processing and

management.”;-anéd

(d) by the substitution in subsection (2) for paragraphs
(a) and (b) of the following paragraphs:




Act No. and year

Short Title

Extent of repeal or amendment

“(2) The [registrar] Authority may —

(@)  require an applicant[ or], a licensed clearing
house or licensed central counterparty to
furnish such additional information, or
require such information to be verified, as
the [registrar] Authority may deem
necessary;

(b)  take into consideration any other
information regarding the applicant, a
licensed clearing house or licensed central
counterparty, derived from whatever source,
including any other supervisory authority, if
such information is disclosed to the
applicant or a licensed clearing house and
the latter is given a reasonable opportunity
to respond thereto; and”; and

(e) by the addition of the following subsection:

"(3) (a) Despite subsection (1),
requirements prescribed under this section
that are in force immediately before the
commencement of this subsection continue
to be in force.

(b) In respect of regulations
prescribed in terms of subsection (1)(a), the
Minister may repeal requlations, and new
requirements may then be prescribed in
joint standards or conduct standards.

(c) Paragraph (b) does not affect
or limit the power of the Minister to
prescribe or amend regulations in terms of

subsection (1)(a).

(d) Requirements prescribed in
terms of subsection (1)(c) or (2)(c) before
the commencement of this subsection may
be amended or repealed by conduct
standards or joint standards.".

2827. The amendment of section 49—

(a) by the substitution for the heading of the section of
the following heading:

“Licensing of clearing house and central
counterparty”;

(b) by the substitution for subsection (1) of the following
subsection:

“(1) The [registrar] Authority may, with the
concurrence of the Prudential Authority and the
South African Reserve Bank and after
consideration of any objection received as a
result of the notice referred to in section 47(4)
and subject to the conditions which the
[registrar] Authority may consider appropriate,
grant a clearing house licence to perform the
functions referred to in section 50, if —;

(c) by the insertion after subsection (1) of the following
subsection:
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"(1A) Subiject to the regulations
or joint standards, the Authority may, with
the concurrence of the Prudential Authority
and the South African Reserve Bank, and
after consideration of any objection
received as a result of the notice referred to
in section 47(4) and subject to the
conditions which the Authority may
consider appropriate, grant a central
counterparty licence to perform the
functions referred to in section 50, if—

(a) the applicant complies with the
relevant requirements of this Act; and

(b) the objects of this Act referred to in
section 2 will be furthered by the
granting of the licence.";

(d) by the substitution in subsection (2) for the words
preceding paragraph (a) of the following words:

“ The clearing house licence and the central
counterparty licence —;

(e) by the substitution in subsection (2) for paragraphs
(a) and (b) of the following paragraphs:

“(a) must specify the functions that may
be performed by the clearing house and central
counterparty, and the securities in respect of which
those functions may be performed, any other terms
and conditions of the licence, the registered office
of the clearing house and central counterparty, and
the places where the clearing house and central
counterparty may be operated, and stipulate that
the clearing house and central counterparty, may
not be operated at any other place without the joint
prior written approval of the [registrar]Authority,
the Prudential Authority and the South African
Reserve Bank; and

(b) may specify that insurance, a
guarantee, compensation fund, or other warranty
must be in place to enable the clearing house and
central counterparty; to provide compensation,
subject to the clearing house rules, to clients of
clearing members.”;-and

(f) by the substitution in subsection (3) of the following
subsection:

“(3) A clearing house and a central
counterparty, may at any time apply to the
[registrar] Authority for an amendment of the
terms of the licence and the conditions subject to
which the licence was granted.”; and

(g) by the substitution in subsection (4) for paragraph (a)
of the following paragraph:

“(a) The [registrar] Authority must
publish a notice of an application for an
amendment of the terms of a clearing house licence
and central counterparty licence and the conditions
subject to which the licence was granted in two
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national newspapers at the expense of the applicant
and on the [official] Authority’s website.”.

2928. The insertion after section 49 of the
following section:

“Licensing of external central counterparty

49A. (1) An external central counterparty must be
licensed under this section to perform functions or provide
services, unless it is exempt from the requirement to be
licensed in terms of section 6(3)(m).=

(2) An external central counterparty from an
equivalent jurisdiction may apply to the Authority for a
licence.

(3) An application for a licence in terms of this
section must—

(@) be made in the manner and contain
information determined by the Authority;

(b)  be accompanied by a copy of the proposed
rules;

(c)  be accompanied by the application fee
determined in terms of the Financial Sector
Regulation Act; and

(d)  be supplemented by any additional
information that the Authority may
reasonably require.

(4) (a) The Authority must publish a notice of an
application for a licence in two national newspapers at the
expense of the applicant and on the Authority’s website.

(b)  The notice must state—
(i)  the name of the applicant; and

(ii)  the availability of the operating rules
of the external central counterparty on
the Authority’s website, for members

of the public.

(5) An applicant for a licence or a licensed external
central counterparty must be either—

(@) acompany as defined in section 1(1) of the
Companies Act; or

(b) an external company as defined in section
1(1) of the Companies Act that is registered
as required by section 23 of that Act.

(6) The Authority may —

(a) require an applicant or a licensed external
central counterparty to furnish such
information, or require such information to be
verified, as the Authority may deem necessary
in connection with the application; and

(b) take into consideration any other information
regarding the applicant or the external central
counterparty, derived from whatever source,
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including any other supervisory authority, if
such information is disclosed to the applicant
or the external central counterparty, as the
case may be, and the latter is given a
reasonable opportunity to respond thereto.

(7) Requlations or joint standards may prescribe
additional criteria for the licensing or exemption of an
external central counterparty.

(8) The Authority may, with the concurrence of
the South African Reserve Bank and the Prudential
Authority, grant a licence or an exemption, if—

(@) the applicant or the external central
counterparty undertakes to co-operate and
share information with the Authority, the
Prudential Authority and the South African
Reserve Bank to assist with the performance
of functions and the exercise of powers in
terms of financial sector law; and

(b)  the objects of this Act referred to in section 2
will be furthered by the granting of the
licence.

(9) A licence or exemption may only be granted
after the following factors have been taken into
consideration:

(@) Relevant international standards;

(b)  the type and size of external central
counterparty;

(c) the impact of the activities of the external
central counterparty on the South African
financial system;

(d)  the degree of systemic risk posed by the
activities of the external central
counterparty; and

(ed) any other factors that the Minister, the
Authority, the South African Reserve Bank
or the Prudential Authority, as the case may
be, deem relevant.

(10) A licensed external central counterparty must
comply with the relevant requirements of this Act and any
other terms and conditions of the licence.

(11) The licence granted in terms of subsection (8)
must specify those functions or duties, or services that
may be provided by the external central counterparty and
the securities in respect of which those functions or duties,

or services may be performed.

(12) A licensed external central counterparty may at
any time apply to the Authority for an amendment of the
terms of its licence or the conditions subject to which the
licence was granted.

(13) (a) The Authority must publish a notice of
an application for an amendment of the terms of a licence
and the conditions subject to which the licence was
granted in two national newspapers at the expense of the
applicant and on the Authority’s website.
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(b) The notice must state —
(i)  the name of the applicant;

(ii)  the nature of the proposed
amendments; and

iii) the period within which objections to
the application may be lodged with
the Authority.

(14) The Authority may, with the concurrence of
the South African Reserve Bank and the Prudential
Authority, amend the terms of a licence or the conditions
subject to which the licence was granted.

(15) (a) _ Inrespect of requlations that may be
prescribed in terms of subsection (7), the Minister may
repeal regulations, and new reguirements may then be
prescribed in joint standards or conduct standards.

(b) Paragraph (a) does not affect or limit the power
of the Minister to prescribe or amend requlations in terms

of subsection (7).

(c) Joint standards may be prescribed to address any
matters that are not prescribed in requlations, or to
provide detail that is additional to, but not inconsistent
with, requlations prescribed by the Minister in terms of

subsection (7).”.

3029. The amendment of the heading in Chapter
V preceding section 50 by the substitution for the heading
of the following heading:

“Functions of licensed clearing house and
licensed central counterparty”.

3130. The amendment of section 50—

(a) by the substitution for the heading of the section of
the following heading:

“Functions of licensed clearing house and licensed
central counterparty, and power of Authority to
assume responsibility for functions”;

(b) by the substitution for subsection (1) of the following
subsection:

“(1) A licensed clearing house and a licensed
central counterparty must conduct its business in a
fair and transparent manner with due regard to the
rights of clearing members and their clients.”;

(c) by the substitution in subsection (2) for the words

preceding paragraph (a) of the following words:

“A licensed clearing house and a licensed central
counterparty—";

(d) by the substitution in subsection (2) for paragraph
(b) of the following paragraph:

"(b) must, as soon as it becomes aware
thereof, inform the [registrar] Authority
of any matter that it reasonably believes
may [pose systemic risk to the financial
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markets] give rise to, or increase,
systemic risk;";

(e) by the substitution in subsection (3) for the words
preceding paragraph (a) of the following words:

"A licensed independent clearing house and
a licensed central counterparty, in addition
to the functions referred to in subsection
@—"
(f) by the insertion after subsection (3) of the following
subsection:

"(3A) A central counterparty, in addition to
the functions referred to in subsections (1), (2) and

(3), must—

(a) interpose itself between counterparties to
transactions in securities through the process
of novation, legally binding agreement or
open offer system;

(b) manage and process the transactions between
the execution and fulfilment of legal
obligations between clearing members and
clients; and

(c) facilitate its post-trade management
functions."; and

(9) by the substitution in subsection (4) for paragraph
(b) of the following paragraph:

"(b) The [registrar] Authority must, before
assuming responsibility as contemplated in
paragraph (a) —

(i) inform the clearing house or central
counterparty of the [registrar's]
Authority’s  intention to assume
responsibility;

(ii) give the clearing house or central
counterparty the reasons for the
intended assumption; and

(iii) call upon the clearing house or central
counterparty to show cause within a
period specified by the [registrar]
Authority why responsibility should
not be assumed by the [registrar]

Authority.”.

323%. The amendment of section 51—

(a) by the substitution for subsection (1) of the following
subsection:

“(1) An independent clearing house or a central
counterparty required under section 49(2)(b) to
have insurance, a guarantee, a compensation fund,
or other warranty in place, may impose a fee on any
person involved in a transaction in listed or unlisted
securities cleared or settled or both through the
clearing house for the purpose of maintaining that
insurance, guarantee, compensation fund or other
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warranty.”; and

(b) by the substitution for subsection (2) of the following
subsection:

“(2) Any funds received or held by an
independent clearing house or a central counterparty for
the purpose of maintaining the insurance, guarantee,
compensation fund or other warranty contemplated in
section 49(2)(b), are for all intents and purposes
considered to be "trust property" as defined in the
Financial Institutions (Protection of Funds) Act and
that Act applies to those funds.”.

3332. The amendment of section 52 by the
substitution for the section of the following
section:

“Funds of mutual independent clearing house or
central counterparty”;

“A mutual independent clearing house or a
central counterparty may require its clearing
members to contribute towards the funds of the
clearing house for the purpose of carrying on the
business of the clearing house.”.

3433. The amendment of section 53—

(a) by the substitution for subsection (1) of the following
subsection:

“(1) The clearing house rules must be
consistent with this Act, the Financial Sector
Regulation Act and any standard made in terms of
this Act or the Financial Sector Requlation Act.”;

(b) by the substitution in subsection (2) for paragraph
(u) of the following paragraph:

"(u) for the administration of securities and
funds held for own account or on behalf of
a client by a clearing member, including
the settlement of unsettled transactions,
under insolvency proceedings in respect of
that clearing member; and";

(c) by the substitution in subsection (2) for paragraphs
(2) and (aa) of the following paragraphs:

“(z) for the segregation and portability of funds
and securities held as collateral; [and]

(aa) that clearing members must notify the
clearing house as soon as it commences an
insolvency proceeding or an insolvency
proceeding is commenced against it;

and”.”’;

(d) by the addition in subsection (2) of the following
paragraph:

"(bb) in the case of a central counterparty, for
the default procedures to be followed,
including close-out procedures, in the
event of a default of a clearing member;";
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and

(e) by the insertion after subsection (2) of the following
subsection:

“(2A) Regulations or standards may prescribe
additional matters to those listed in subsection
(2) that must be contained in the clearing house
rules.”; and

(f) by the substitution in subsection (4) for paragraph
(a) of the following subsection:

"(a) Subject to section 5(1)(c) and (2) and the
requirements prescribed [by the registrar; the] in
joint standards, clearing house rules may provide for
the approval of external clearing members to be
clearing members of the clearing house.".

3534. The amendment of section 54—

(a) by the substitution for subsection (1) of the
following subsection:

"(1) [Subiject to the regulations
prescribed by the Minister, a] A trade repository
must be licensed under section 56.";

(b) by the substitution in subsection (3)(c) for
subparagraph (iii) of the following subparagraph:

"(iii) the application fee [prescribed by the
registrar] determined in terms of the
Financial Sector Regulation Act;"; and

(c) by the substitution in subsection (4) for paragraph
(a) of the following paragraph:

“(a) The [registrar] Authority must publish
a notice of an application for a trade repository
licence in two national newspapers, at the expense
of the applicant, and on the [official] Authority’s
website.”.

3635. The amendment of section 55—

(a) by the substitution in subsection (1) for paragraph (c)
of the following paragraph:

"(c) demonstrate that the fit and proper
requirements prescribed [by the
registrar] in the joint standards are
met by the applicant, [its
directors]members of its controlling
body and senior management;”;

(b) by the substitution for subsection (2) of the following
subsection:

"(2) The [registrar] Authority may [—

(a) require an applicant to furnish such
additional information, or require such
information to be verified, as the
registrar may deem necessary;

(b)] take into consideration any other
information regarding the applicant,
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derived from whatever source, including
any other supervisory authority, if such
information is disclosed to the applicant
and the latter is given a reasonable
opportunity to respond thereto [; and

(c) prescribe any of the requirements
referred to in subsection (1) in greater
detail].”; and

(c) by the addition of the following subsection:

"(3)(a) Despite subsection (1),
requirements prescribed under this section that
are__in__ force _immediately before the
commencement of this subsection continue to be
in force.

(b) In respect of regulations prescribed in
terms of subsection (1)(a), the Minister may
repeal requlations, and new requirements may
then _may be prescribed in joint standards or
conduct standards.

(c) Paragraph (b) does not affect or limit
the power of the Minister to prescribe or amend
requlations in terms of subsection (1)(a).

(d) Requirements prescribed in terms of
subsection (1)(c) before the commencement of
this subsection may be amended or repealed by
conduct standards or joint standards.".

3736. The amendment of section 56—

(&) by the substitution for subsection (1) of the
following subsection:

“(1) Subject to subsection (2) [and
regulations prescribed by the Minister], the
[registrar] Authority may, after consideration of
any objection received as a result of the notice
referred to in section 54(4), and subject to the
conditions which the [registrar]Authority may
consider appropriate, grant a trade repository a
licence to perform the duties referred to in
section 57.”; and

(b) by the substitution in subsection (6) for paragraph
(a) of the following paragraph:

“(a) The [registrar] Authority must
publish a notice of an application for an
amendment of the terms of a trade repository
licence and the conditions subject to which the
licence was granted in two national newspapers, at
the expense of the applicant, and on the [official]
Authority’s website.”.

383%. The insertion after section 56 of the
following section:

"Licensing of external trade repository

56A. (1) An external trade repository must be
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licensed under this section to perform duties or provide
services, unless it is exempt from the requirement to be
licensed in terms of section 6(3)(m).-

(2) An external trade repository from an
equivalent jurisdiction may apply to the Authority for a
licence.

(3) An application for a licence in terms of this
section must—

(@ be made in the manner and contain the
information determined by the Authority;

(b) be accompanied by the application fee
determined in terms of the Financial Sector
Regulation Act; and

©) be supplemented by any additional
information that the Authority may
reasonably require.

(4) (a) The Authority must publish a notice of
an application for a licence in two national newspapers, at
the expense of the applicant, and on the Authority’s
website.

(b) The notice referred to in paragraph (a) must

state—
(i) the name of the applicant; and

(ii) the period within, and the process
by, which objections to the
application may be lodged with the
Authority.

(5) Regulations or joint standards may prescribe
additional criteria for the licensing of an external trade

repository.

(6) The Authority may, with the concurrence of
the Prudential Authority and the South African Reserve
Bank, grant a licence, if—

(@ the applicant undertakes to co-operate and
share information with the Authority, the
Prudential Authority and the South African
Reserve Bank to assist with the
performance of functions and the exercise
of powers in terms of financial sector law;
and

(b) the objects of this Act referred to in section
2 will be furthered by the granting of the
licence.

(7) A licence or exemption may only be granted
after the following factors have been taken into
consideration:

(i)  Relevant international standards;

(ii)  the type and size of the external trade
repositoryeentral-counterparty,

iii) the impact of the activities of the external
trade repositoryeentral-counterparty on the

South African financial system;

(iv) the degree of systemic risk posed by the
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activities of the external trade repository;
and

(v)  any other factors that the Minister, the
Authority, the South African Reserve Bank
or the Prudential Authority, as the case may
be, deem relevant.

(8) A licensed external trade repository must
comply with the relevant requirements of this Act and any
other terms and conditions of the licence.

(9) The licence granted in terms of subsection
(6) must specify the services that may be provided by the
external trade repository and the securities in respect of
which those services may be provided.

(10) A licensed external trade repository may at
any time apply to the Authority for an amendment of the
terms of its licence or the conditions subject to which the
licence was granted.

(11)(a) The Authority must publish a notice of
an application for an amendment of the terms of a licence
and the conditions subject to which the licence was
granted in two national newspapers at the expense of the
applicant and on the Authority’s website.

(b)  The notice must state—
(i)  the name of the applicant;

(ii)  the nature of the proposed
amendments; and

iii) the period within which objections to
the application may be lodged with
the Authority.

(12) The Authority may, with the concurrence of
the South African Reserve Bank and the Prudential
Authority, amend the terms of a licence or the conditions
subject to which the licence was granted.

(13) (a) In respect of requlations that may be
prescribed in terms of subsection (5), the Minister may
repeal requlations, and new requirements may then be
prescribed in joint standards or conduct standards.

(b) Paragraph (a) does not affect or limit the
power of the Minister to prescribe or amend requlations in
terms of subsection (5).

(c) Joint standards or conduct standards may be
prescribed to address any matters that are not prescribed
in regulations, or to provide detail that is additional to, but
not inconsistent with, regulations prescribed by the
Minister in terms of subsection (5).”.

3938. The amendment of section 57—

(a) by the substitution in subsection (2) for paragraph
(b) of the following paragraph:

"(b) make [the] information [prescribed by
the registrar] prescribed by the
Authority in joint standards made with
the concurrence of the South African
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Reserve Bank; available to the
[registrar] Authority, the Prudential
Authority, the South African Reserve
Bank, other relevant supervisory
authorities and other persons, subject to
the requirements prescribed by the
[registrar] Authority in joint standards
made with the concurrence of the South
African Reserve Bank under section 58
[regarding] as to the manner, form, and
frequency of disclosure;"; and

(b) by the substitution for subsection (3) of the
following subsection:

"(3) [The registrar] Joint
standards may prescribe [additional]
duties additional to those referred to in
subsection (2) [in greater detail].".

4039. The amendment of section 58 by the
addition of the following subsection, the existing
section becoming subsection(1):

"(2) (a) Despite subsection (1),
requirements prescribed under this section that
are in force immediately before the
commencement of this subsection continue to be
in force.

(b) In respect of regulations prescribed
in terms of subsection (1), the Minister may
repeal regulations, and new requirements may
then be prescribed in joint standards or conduct
standards.

(c) Paragraph (b) does not affect or
limit the power of the Minister to prescribe or
amend regulations in terms of subsection (1).

(d) Requirements other than those
that were prescribed in requlations referred to in
paragraph (b) that were prescribed terms of
subsection (1) before the commencement of this
subsection, may be amended or repealed by
conduct standards or joint standards. ".

41408. The substitution for section 59 of the
following section:

" Annual assessment

59. The [registrar] Authority, in
consultation with the Prudential Authority, must
annually assess whether a licensed market
infrastructure—

(@) complies with this Act, the Financial
Sector Requlation Act and the rules of
the market infrastructure;

(b) where applicable, complies with
directives, and with requests, conditions
or requirements of the [registrar]
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Authority in terms of [this Act] a
financial sector law; or

(© where applicable, gives effect to
decisions of the [appeal board in terms
of section 105] Tribunal.".

424%. The amendment of section 60—

(a) by the substitution in subsection (1) for the words
preceding paragraph (a) of the following words:

"The [registrar] Authority may, with the
concurrence of the Prudential Authority and the
South African Reserve Bank, cancel or suspend a
licence if—";

(b) by the substitution in subsection (1)(a) for
subparagraphs (ii) and (iii) of the following
subparagraphs:

"(ii) comply with a directive, request,
condition or requirement of the
[registrar] Authority in terms of
[this Act] a financial sector law; or

(iii) give effect to a decision of the
[appeal board in terms of section
105] Tribunal;";

(c) by the substitution in subsection (1)(b) for the words
preceding subparagraph (i) of the following words:

"(b) after an [inspection in terms of section
95 of the affairs of the market
infrastructure] investigation, the
[registrar] Authority is satisfied on
reasonable grounds that the manner in
which it is operated is—" ;—; and

(d) by the substitution in subsection (1)(¢b) for
subparagraph (i) of the following subparagraph:

“(i) not in the best interests of clearing
members of independent clearing houses or
of central counterparties, authorised users
or participants, or users or members of the
market infrastructure, as the case may be,
and their clients; or".

4342. The amendment of section 61—

(&) by the substitution for subsection (1) of the
following subsection:

"(1) A market infrastructure may not
conduct any additional business [which may
introduce] if to do so would create or increase
systemic risk.";

(b) by the substitution in subsection (3) for the words
preceding paragraph (a) of the following words:

"The [registrar] Authority may, if [the
registrar is of the opinion] it considers that
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[the] a business, function or service referred to
in subsection [(1)] (2) may—*;

(c) by the substitution for the words following paragraph
(b) of the following words:

""[prohibit or lay down requirements in
respect of the] after consultation with the
Prudential Authority and the South African
Reserve Bank, make a determination specifying
requirements in relation to the market
infrastructure carrying on of such business,
function or service.";

(de) by the insertion after subsection (3) of the following
subsection:

"(3A) The Authority may not make a
determination in terms of subsection (3) in
respect of a particular market infrastructure
unless——

(@ a draft of the determination has been
given to the market infrastructure;

(b) the market infrastructure has had a
reasonable period of at least 14 days; to
make submissions to the Authority about
the matter; and

(©) the Authority had regard to all
submissions made to it in deciding
whether or not to make the
determination.

(3B) If the Authority considers on
reasonable grounds that it is necessary to make
the determination urgently, it may do so without
having complied, or complied fully, with

subsection (3A)."; and

(ed) by the substitution for subsection (4) of the
following subsection:

“(4) __The Authority must, within 14 days
after making a determination in terms of
subsection (3), give the market infrastructure a
statement of its reasons for making a
determination in terms of subsection (3), and a
statement of the material facts on which the
determination was made.".

4443. The amendment of section 62 by the
substitution for paragraph (b) of the following
paragraph:

"(b) an annual assessment, [in the manner
prescribed by the registrar] in
accordance with conduct standards or
joint standards, of the arrangements
referred to in [subparagraph]
paragraph (a), the results of which
must be published.".
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4544, The amendment of section 63—

(a) by the substitution for the heading of the section of
the following heading:

“Demutualisation of exchange, central securities
depository[ or],_independent clearing house or
central counterparty ”;

(b) by the substitution for subsection (1) of the
following subsection:

"(1) An exchange, central securities
depository, [or] independent clearing house or
central counterparty which is not a public
company or a private company as defined
in section 1 of the Companies Act, may convert
to a public company or private company with the
approval of the[registrar] Authority and subject
to [the conditions that the registrar may
prescribe] requirements imposed by the
Authority. ";

(c) by the substitution in subsection (2) for paragraphs
(a) to— (k) of the following paragraphs:

"(a) the exchange, central securities depository,
[or] independent clearing house or central
counterparty referred to in subsection (1) is
deemed to be a company incorporated in
terms of the Companies Act from a date
determined by the [registrar] Authority in
consultation with the exchange, central
securities depository, [or] independent
clearing house or central counterparty in
question;

(b) the Companies and Intellectual Property
Commission, established by section 185 of
the Companies Act, must accept the filed
notice of incorporation of the exchange,
central securities depository, [or]
independent clearing house or central
counterparty in terms of section 13 of that
Act and register the entity in question as a
company in terms of section 14 of that Act
on the date referred to in paragraph (a);

(c) the continued corporate existence of the
exchange, central securities depository, [or]
independent clearing house or central
counterparty from the date on which it was
first licensed [by the registrar] in terms of
this Act is unaffected and any actions of the
exchange, central securities depository, [or]
independent clearing house or central
counterparty before its conversion remain
effectual;

(d) the terms and conditions of service of
employees of the exchange, central
securities depository, [or] independent
clearing house or central counterparty are
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)

()

)

(h)

not affected;

all the assets and liabilities of the exchange,
central securities depository[ -for],
independent clearing house or central
counterparty, including any insurance,
guarantee, compensation fund or other
warranty owned or maintained by the
exchange, central securities depository[
for], independent clearing house or central
counterparty to cover any liabilities of the
clearing members of independent clearing
houses or central counterparties, authorised
users or participants, as the case may be, to
clients, remain vested in and binding upon
the company or such other entity acceptable
to the [registrar] Authority as the company
may designate;

the company has the same rights and is
subject to the same obligations as were
possessed by or binding upon the exchange,
central securities depository, [or]
independent clearing house or central
counterparty immediately before its
conversion;

all agreements, appointments, transactions
and documents entered into, made,
executed or drawn up by, with or in favour
of the exchange, central securities
depository[ or],; independent clearing
house or central counterparty and in force
immediately before the conversion remain
in force and effectual, and are construed for
all purposes as if they had been entered
into, made, executed or drawn up by, with
or in favour of the company, as the case
may be;

any bond, pledge, guarantee or other
instrument to secure future advances,
facilities or services by the exchange,
central securities depository, [or]
independent clearing house or central
counterparty which was in force
immediately before the conversion, remains
in force, and is construed as a bond, pledge,
guarantee or instrument given to or in
favour of the company, as the case may be;

any claim, right, debt, obligation or duty
accruing to any person against the
exchange, central securities depository,
independent clearing house or central
counterparty or owing by any person to
such exchange, central securities
depository, [or] independent clearing house
or central counterparty is enforceable
against or owing to the company, subject to
any law governing prescription;
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(J) any legal proceedings that were pending or
could have been instituted against the
exchange, central securities depository, [or]
independent clearing house or central
counterparty before the conversion may be
continued or instituted against the
company, subject to any law governing
prescription; and

(k) the licence of the exchange, central
securities depository, [or] independent
clearing house or central counterparty,
remains vested in the company if the
company complies with all the
requirements of this Act in respect of an
exchange, central securities depository, [or]
independent clearing house or central

4645. The amendment of section 64 by the
substitution in subsection (5) for paragraph (a) of
the following paragraph:

"(a) all the assets and liabilities of
the amalgamating entities (or in the case of a
transfer of assets and liabilities, of the entity by
which the transfer is effected), including any
insurance, guarantee, compensation fund or other
warranty owned or maintained by any of them to
cover any liabilities of clearing members of
independent clearing houses or central
counterparties, authorised users or participants,
as the case may be, to clients, vest in and become
binding upon the amalgamated entity or, as the
case may be, the entity taking over such assets
and liabilities or such other entity acceptable to
the [registrar] Authority as the parties to the
amalgamation may designate;".

4746. The amendment of section 65 by the
substitution for subsection (2) of the following
subsection:

"(2) The members of the
controlling body of a market infrastructure owe a
fiduciary duty and a duty of care and skill to the
market infrastructure, in the exercise of the
functions as a market infrastructure.".

4847. The amendment of section 66—
(&) by the substitution in subsection (1) for paragraph (c)
of the following paragraph:

"(c) does not meet the fit and proper
requirements prescribed [by the
registrar] in the relevant joint
standards."; and

(b) by the deletion of subsections (8) and (9).

4948, The amendment of section 67—
(a) by the substitution for subsection (4) of the following
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subsection:

"(4) A person may not, without
the prior approval of the [registrar] Authority,
acquire shares or any other interest in a market
infrastructure in excess of that approved under
subsection (3)[, but not exceeding 49 per
cent].";

(b) by the substitution in subsection (6) for the words
preceding paragraph (a) of the following words:

“[The] An approval referred to in
subsection (3), (4) or (5)—";

(c) by the substitution in subsection (7) for paragraph
(a) of the following paragraph:

“(a) compelling that person to reduce, within a
period determined by the court, the
shareholding or other interests in the market
infrastructure to a shareholding with a total
nominal value not exceeding [15 or 49 per
cent, as the case may be,]—}—

(i)  ina case where subsection (3)
applies, 15 per cent; or
(ii) 49 per cent,-fas-the-case-may-be;}
of the total nominal value of all the issued
shares of the market infrastructure; and”;
and
(d) by the substitution for subsection (8) of the following
subsection:

“(8) An application referred to in
[subsections] subsection (3), (4) or (5) must be
made in the manner and form prescribed by the

[registrar] Authority.".

5049. The substitution for section 69 of the
following section:

"Report to [registrar] Authority

69. Within four months after the
financial year-end of a market infrastructure, that
market infrastructure must submit to the
[registrar] Authority an annual report containing
the details [prescribed by the registrar]
determined in joint standards and audited annual
financial statements that fairly present the
financial affairs and status of the market
infrastructure.”.

5150. The amendment of section 71—

(@) by the insertion after subsection (1) of the
following subsection:

"(1A) Rules that are made by a market
infrastructure may not contradict any requlation,
conduct standard, prudential standard, or joint
standard issued in term of this Act or the
Financial Sector Regulation Act.";
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(b) by the substitution in subsection (2) for paragraph
(b) of the following paragraph:

“(b) The [registrar] Authority may, after
consultation with the Prudential Authority and the
South African Reserve Bank, subject to this section,
amend the rules or issue an interim rule.”;

(c) by the substitution in subsection (3) for
paragraphs (b) and (c) of the following
paragraphs:

“(b) The [registrar] Authority must as soon
as possible after the receipt of a proposed
amendment publish—

) the amendment on the [registrar’s]
Authority’s website; and

(if)  anotice in the Gazette that the
proposed amendment is available on
the [registrar’s] Authority’s
website,

calling upon all interested persons who have
any objections to the proposed amendment
to lodge their objections with the
[registrar] Authority within a period of 14
days from the date of publication of the
notice.

(c) If there are no such objections, or if the
[registrar] Authority has considered the objections
and, if necessary, has consulted with the market
infrastructure and the persons who raised such
objections and has decided to approve or amend the
proposed amendment, the [registrar]Authority
must publish —

0] the amendment and the date on
which it comes into operation on the
[official] Authority’s website; and

(i) anotice in the Gazette, which notice
must state —

(aa) that the amendment to the
rules has been approved,;

(bb) that the rules as amended are
available on the [official]
Authority’s website and the
website of the market
infrastructure; and”;

(d) by the substitution in subsection (4) for paragraph
(a) of the following paragraph:

“(a) The [registrar] Authority, after
consultation with the Prudential Authority and the

South African Reserve Bank, by notice in the Gazette
and on the [official] Authority’s website, may amend
the rules of that market infrastructure—";

(e) by the substitution in subsection (4) for paragraph
(b) of the following:

“(b) Where the [registrar] Authority has
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(f)

)

(h)

V)

amended the rules of a market infrastructure under
paragraph (a), the [registrar] Authority must—"

by the substitution in subsection (4)(b) for
subparagraph (ii) of the following subparagraph:

“(ii)  give reasons for the amendment, and
explain the imperative referred to in
paragraph (a)(i), in the Gazette and
on the [official] Authority’s
website.”;

by the substitution in subsection (5) for
paragraphs (a) and (b) of the following
paragraphs:

“(a) Subject to prior approval of the
[registrar]Authority, a market infrastructure may
suspend any of the rules of that organisation for a
period not exceeding 30 days at a time after
reasonable notice of the proposed suspension has
been advertised on the [official] Authority’s
website.

(b) The [registrar] Authority may after
consultation with the Prudential Authority and the
South African Reserve Bank, for the period of such
suspension, issue an interim rule by notice in the
Gazette to regulate the matter in question.”;

by the substitution in subsection (6)(a) for
subparagraphs (iv) to— (vii) of the following
subparagraphs:

“(iv) suspension or cancellation of the right to
be a clearing member of an independent
clearing house or central counterparty, an
authorised user or a participant;

(v)  disqualification, in the case of a natural
person, from holding the office of a
director or officer of a clearing member
of an independent clearing house or
central counterparty, an authorised user
or a participant, as the case may be, for
any period of time;

(vi) arestriction on the manner in which a
clearing member of an independent
clearing house or central counterparty, an
authorised user or a participant may
conduct business or may utilise an
officer, employee or agent;

(vii) suspension or cancellation of the
authorisation of an officer or employee of
a clearing member of an independent
clearing house or central counterparty, an
authorised user or a participant to
perform a function in terms of the rules;”;
and

by the substitution in subsection (6)(b) for
subparagraph (iii) of the following subparagraph:

“(iii) a market infrastructure may take into




Act No. and year

Short Title

Extent of repeal or amendment

account at a disciplinary hearing any
information obtained by the
[registrar]Authority in the course of an
inspection conducted [under section 95]
in terms of the Financial Sector

Regulation Act;”.
525%. The amendment of the heading for

Chapter V111 by the substitution for the heading of the
following heading:

“CHAPTER VIII
[CODE OF CONDUCT] CONDUCT STANDARDS”.

5352. The amendment of section 74 —

() by the substitution for the heading of the section
of the following heading:

[Code of conduct] Conduct standards
for regulated persons

(b) by the substitution for subsection (1) of the
following subsection:

"(1) [The registrar may in an
appropriate consultative manner prescribe a
code of conduct for] Conduct standards may
prescribe requirements in relation to—

[(D](@) authorised users, participants or
clearing members of independent
clearing houses or central
counterparties; or

[(iD](b) any other regulated person, where the
required standard of conduct is not
prescribed in another law or [code of
conduct] conduct standard, and a
[code of conduct] conduct standard is
necessary or expedient for the
achievement of the objects of this
Act."’; and

(c) by the substitution for subsection (2) of the
following subsection:

“(2) A [code of conduct] conduct standard is
binding on authorised users, participants or clearing
members of independent clearing houses or central
counterparties or any other regulated person in
respect of whom the [code of conduct] conduct
standard was prescribed, as the case may be, and on
their officers and employees and clients.”.

5453. The amendment of section 75-by—

(a) by the substitution for the heading of the section of
the following heading:

“Principles [of code of conduct] for conduct
standards”;



http://discover.sabinet.co.za/webx/access/netlaw/19_2012_financial_markets_act.htm#chapterVIII

Act No. and year

Short Title

Extent of repeal or amendment

(b) by the substitution in subsection (1) for the words

(©

(d)

©)

()

@)

(b)

preceding paragraph (a) of the following words:

“A [code of conduct] conduct standard for
authorised users, participants or clearing members
of independent clearing houses or central
counterparties must be based on the principle that

by the substitution in subsection (1) for paragraph
(a) of the following paragraph:

“(a) anauthorised user, participant or clearing
member of an independent clearing house
or central counterparty must —”;

by the substitution in subsection (2) for the words
preceding paragraph (a) of the following words:

“A [code of conduct] conduct standard for
regulated persons, other than the regulated persons
mentioned in subsection (1), must be based on the
principle that the regulated person must —;

by the substitution in subsection (3) for the words
preceding paragraph (a) of the following words:

“A [code of conduct] conduct standard
may provide for —; and

by the substitution in subsection (3) for-the
paragraph (f) of the following paragraph:

“(f)  any other matter which is necessary or
expedient to be regulated in a [code of
conduct] conduct standard for the
achievement of the objects of this Act.”.

5554. The amendment of section 76—

by the substitution for subsection (2) of the
following subsection:

"(2) The criteria for the approval
of a nominee of an authorised user or a
participant and the ongoing requirements
applicable to it must be equivalent to [that
applied by the registrar when approving
a nominee under subsection (3)] criteria
determined in conduct standards for
nominees."; and

by the substitution for subsection (3) of the
following subsection:

"() (Ka) [The registrar may prescribe
requirements for —

(i) the approval of a nominee that is not
approved as a nominee in terms of
subsection (1); and

(if) approved nominees.]_A nominee that
is not approved as a nominee in terms




Act No. and year

Short Title

Extent of repeal or amendment

of subsection (1) must—

(i) be approved by the Authority; and

(ii) comply with conduct standards
determined by the Authority.

(b) The [registrar] Authority must
maintain a list of all nominees approved under
this section.".

5655. The amendment of section 77—
(a) by the deletion of the definition of “claims officer";

(b) by the substitution for paragraph (b) of the definition
of "inside information" of the following paragraph:

"(b) if it were made public, would be likely to
have a material effect on the price or
value of any security listed on a regulated
market or of any derivative instruments
related to such security;"; and

(c) by the substitution in paragraph (a) of the definition
of "insider" for subparagraph (i) of the following
subparagraph:

(i) being a director, employee or
shareholder of an issuer of securities
listed on a regulated market or an issuer
of derivative instruments related to such
security to which the inside information
relates; or".

5756. The amendment of section 78—

(a) by the substitution in subsection (1) for paragraph (a)
of the following paragraph:

"(@) An insider who knows that
he or she has inside information and who
deals, directly or indirectly or through an
agent for his or her own account, in the
securities listed on a regulated market or
derivative instruments related to such
securities, to which the inside information
relates or which are likely to be affected by
it, commits an offence.";

(b) by the substitution in subsection (2) for paragraph
(a) of the following paragraph:

"(a) Aninsider who knows that
he or she has inside information and who
deals, directly or indirectly or through an
agent for any other person, in the securities
listed on a regulated market or in derivative
instruments related to such securities, to
which the inside information relates or
which are likely to be affected by it,
commits an offence.";

(c) by the substitution in subsection (3) for paragraph
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(a) of the following paragraph:

"(a) Any person who deals for
an insider, directly or indirectly or through
an agent, in the securities listed on a
regulated market or in derivative
instruments related to such securities, to
which the inside information possessed by
the insider relates or which are likely to be
affected by it, who knew that such person is
an insider, commits an offence.";

(d) by the substitution in subsection (4) for paragraph
(b) of the following paragraph:

"(b) Aninsider is, despite
paragraph (a), not guilty of the offence
contemplated in that paragraph if such
insider proves on a balance of probabilities
that he or she disclosed the inside
information because it was necessary to do
so for the purpose of the proper
performance of the functions of his or her
employment, office or profession in
circumstances unrelated to dealing in any
security listed on a regulated market or
trading with a derivative instrument related
to such security and that he or she at the
same time disclosed that the information
was inside information."; and

(e) by the substitution for subsection (5) of the
following subsection:

"(5) An insider who knows that
he or she has inside information and who
encourages or causes another person to deal
or discourages or stops another person from
dealing in the securities listed on a
regulated market or in derivative
instruments related to such securities, to
which the inside information relates or
which are likely to be affected by it,
commits an offence.".

5857. The amendment of section 82—

(@) by the substitution for the expression
“Enforcement Committee”, wherever it occurs in
the section, of the expression “Authority”;

(b) by the substitution for subsection (4) of the
following subsection:

"(4) Any amount recovered by
the [board] Authority as a result of the
proceedings contemplated in this section
must be deposited by the [board] Authority
directly into a specially designated trust
account and—

(a) the [board] Authority is, as a first
charge against the trust account,
entitled to reimbursement of all
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expenses reasonably incurred by it in
bringing such proceedings and in
administering the distributions made
to claimants in terms of subsection (5);

(b) the balance, if any, must be distributed
by the [claims officer] Authority to
the claimants referred to in subsection
(5) in accordance with subsection (6);
and

(c) any amount not paid out in terms of
paragraph (b) accrues to the [board]
Authority.";
(c) by the substitution in subsection (5) for paragraph (a)
of the following paragraph:

"(a) submit claims to the
[directorate] Authority within 90 days
from the date of publication of a notice in
one national newspaper or on the [official]
Authority’s website inviting persons who
are affected by the dealings referred to
in section 78(1) to (5) to submit their
claims; and"; and

(d) by the substitution in subsection (5)(b) for the words
preceding subparagraph (i) of the following words:

"prove to the reasonable satisfaction of the
[claims officer] Authority that—".

5958.  The substitution for section 83 of the
following section:

“Attachments and interdicts

83. On application by the [board] Authority,
a court may in relation to any matter referred to
in Chapter X grant an interdict or order the
attachment of assets or evidence to prevent their
concealment, removal, dissipation or
destruction.'.

6059. The substitution for section 84 of the
following section:

" Additional powers of Authority

84. The Authority may —
(a) after consultation with the relevant requlated
markets in the Republic,—
(i) make conduct standards, or
(ii)  give regulator’s directives for the
implementation of such systems as are
necessary for the effective monitoring
and identification of possible
contraventions of this Chapter; and
(b) make conduct standards for the disclosure of
inside information.”.
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6160. The substitution for section 85 of the
following section;

“Composition and functions of directorate

85. (1)(a) The Directorate established by section
12 of the Insider Trading Act, 1998 (Act No. 135 of
1998), and that continued to exist under the Securities
Services Act, 2004 (Act No. 36 of 2004), continues to
exist under the name Directorate of Market Abuse,
despite the repeal of those Acts.

(b) A reference to the Insider Trading Directorate
in any law must, unless clearly inappropriate, be
construed as a reference to the Directorate of Market
Abuse.

(c) The Authority may determine the functions,
powers and duties of the directorate, which may include
to consider and make recommendations relating to
investigations into offences referred to in
sectionssection 78, 80 and 81 of this Act and section
135(2) of the Financial Sector Requlation Act.

(2)(a) The directorate consists of members and
alternate members appointed by the Authority.

(b) The members of the directorate holding office
at the date that Part 6 of Chapter 17 of the Financial
Sector Regulation Act comes into force remain as
members for the terms and subject to the conditions
applicable to them on their respective appointments.

(c) A member and an alternate member hold office
for asuch period, not exceeding three years, as the
Authority may determine at the time of the
member’shis-or-her appointment, and is eligible for
reappointment upon the expiry of the member’shis-or
her term of office.

(d) If:-Provided-thatif on the expiry of the term of
office of a member, a reappointment is not made or a
new member is not appointed, the former member
must remain in office for a further period of not more
than six months.

(ed) The Authority may remove a member of the
directorate from his-or-her-office on good cause shown
and after having given the member sufficient
opportunity to show why the memberhe-or-she should
not be removed.

(3) The members of the directorate may comprise

of -
(a) not more than two members of staff of
the Authority:;
(b) one person and an alternate from each
of the licensed exchanges in the
Republic;
(€) one commercial lawyer of appropriate

experience and an alternate;

one accountant of appropriate
experience and an alternate;

e

e one person of appropriate experience

D
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and an alternate from the insurance
industry;

() one person of appropriate experience
and an alternate from the banking

industry;

(@) one person of appropriate experience
and an alternate from the fund
management industry;

(h) one person of appropriate experience
and an alternate that represents
institutional investors;

[0} one person of appropriate experience
and an alternate nominated by the
South African Reserve Bank;

[0} one person of appropriate experience
and an alternate nominated by the
Prudential Authority and

) two other persons of appropriate
experience and alternates, to ensure that
the directorate is comprised of an
appropriate mix of skills and
experience.

(4) The persons referred to in subsection (3) who
are nominated —

(@ must be available to serve as members
of the directorate;

(b) must have appropriate knowledge of
financial markets; and

() may not be practising authorised users.

(5) The Authority must designate a chairperson,
who may not be the Commissioner of the Authority,: and
a deputy chairperson who performs the functions of the
chairperson when the office of chairperson is vacant or
when the chairperson is unable to perform the
chairperson’shis-or-her functions.

(6(8) The-members-of the directorate-may co-opt
one-or-morepersons-as-additional-membersof the
directorate:

) All members of the directorate, other than the
additional members, have one vote in respect of matters
considered by the directorate, but an alternate member
only has a vote in the absence from a meeting of the
member whom the alternate is representing.

(7) A meeting{8)-The-meetings of the directorate
is convened by the Chairperson.

(8) Ifare-held-at suchtimesand placesasthe
chairpersen-may-determine-but four members of the
directorate may-by-notice-in writing requestte the
chairperson of the directorate to convenedemand-that a
meeting of the directorate, a meeting must be held within
seven business days of the date of receipt of the
requestsuch-notice,

(9) AFhechairperson-must-determine-the
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procedure-of a meeting of the directorate is chaired by
the chairperson or, in the chairperson’s absence, by
the deputy chairperson or another member
designated by the chairperson or the remaining
members.

(10) The directorate determines its procedures,
subject to any directions of the Authority.

(11410) The decision of a majority of the
members of the directorate constitutes the decision of the
directorate.

(12) The Authority must ensure that written
minutes of each meeting the directorate are kept in a
manner determined by the Authority.

(13) A member of the directorate must disclose, at
a_meeting of the directorate, or in writing to each of the
other members of the directorate, any interest in a matter
that is being or is intended to be considered by that
directorate, being an interest that—

(a) _the member has; or

(b) a person has who is a related party to the
member.

(14) A disclosure in terms of subsection (13) must
be given as soon as practicable after the member
concerned becomes aware of the interest.

(15) A member referred to in subsection (13) may
not participate in the consideration of or decision on that
matter by the directorate unless—

(@) the member has disclosed the interest in
accordance with subsection (13); and

(b) the other members of the directorate have
decided that the interest does not affect the
proper _execution of the member’s functions in
relation to the matter.”.

626%. The repeal of section 86.

63-62. The substitution for section 88 of the
following section:

"Confidentiality and sharing of information

88. The [directorate]
Authority may share information concerning any
matter dealt with in terms of this Chapter with
the [institutions which have nominated
persons to the directorate, the] Takeover
Regulation Panel[,] established by section 196 of
the Companies Act, the South African Reserve
Bank, the Prudential Authority, the Independent
Regulatory Board for Auditors constituted in
terms of the Auditing Profession Act, a [licensed
exchange, a licensed central securities
depository, or a licensed independent clearing
house] market infrastructure, the Financial
Intelligence Centre established by the Financial
Intelligence Centre Act, the National Treasury,
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(@)

(b)

the Minister and the persons, inside the Republic
or elsewhere, responsible for regulating,
investigating or prosecuting insider trading,
prohibited trading practices and other market
abuses.".

64

63. The amendment of section 90 by the
substitution for paragraphs (a) and (b) of
the following paragraphs:

"(a) maintain on a continual basis the
accounting records [prescribed by the
registrar] determined in joint standards
and prepare annual financial statements
that conform with the financial reporting
standards prescribed under the
Companies Act and contain the
information that may be [prescribed by
the registrar] determined in joint
standards;

(b) cause such accounting records and
annual financial statements to be audited
by an auditor appointed under section
89, within a period [prescribed by the
registrar] determined in joint standards
or such later date as the [registrar]
Authority may allow on application by a
regulated person; and™.

6564. The amendment of section 91—

by the substitution in subsection (2) for the words
preceding paragraph (a) of the following words:

“When an auditor of a regulated person has
conducted an audit in terms of subsection (1), the
auditor must, subject to subsection (3), report to
the regulated person or to the exchange, central
securities depository, [or] independent clearing
house or central counterparty in question, if the
auditor is the auditor of an authorised user,
participant or clearing member of an independent
clearing house or central counterparty, and on
request to the [registrar]Authority — ”; and

by the substitution for paragraph (b) of the
following paragraph

"(b) on the matters prescribed [by the
registrar, including matters relating
to the nominees of those regulated
persons] in conduct standards.".

6665.  The substitution in Chapter XII for the
heading preceding section 94 of the
following heading:

“Powers of [registrar] Authority and court .
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(@)

(b)

6766. The substitution for section 94 of the
following section:

"General powers of [registrar] Authority

94. (1) If the [registrar] Authority
receives a complaint, charge or allegation that a
person ([thereinafter referred to as ] “the
respondent”)} who provides securities services
(whether the respondent is licensed or
authorised in terms of this Act or not) is
contravening or is failing to comply with any
provision of this Act, or if the [registrar]
Authority has reason to believe that such a
contravention or failure is taking place, the
[registrar] Authority may investigate the matter
[by directing that respondent in writing to—

(i) provide the registrar with any
information, document or
record reasonably required by
the registrar about such
services;

(i) appear before the registrar at a
specified time and place] in
terms of the Financial Sector
Regulation Act.

(2) [Despite any contrary law, the
registrar may, if] The power of the Authority to
give a regulator's directive in terms of the
Financial Sector Regulation Act extends to
giving such a directive in respect of an
advertisement, brochure or other document
relating to securities that is [misleading or] for
any reason objectionable[, direct that the
advertisement, brochure or other document
not be published or the publication thereof be
stopped or that such amendments as the
registrar considers necessary be effected].".

6867. The repeal of section 95.

6968. The amendment of section 96—

by the substitution for the heading of the section of
the following heading:

""Powers of [registrar] Authority after
supervisory on-site [visit or] inspection or
investigation"";
by the substitution for the words preceding
paragraph (a) of the following words:

"After [an] a supervisory on-site [visit or]
inspection or an investigation has been
conducted [under section 95], the
[registrar] Authority may, in order to
achieve the objects of this Act referred to
in section 2—"; and
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(¢) by the substitution for paragraph (c) of the
following paragraph:

"(c) direct the respondent to take any
steps, or to refrain from performing
or continuing to perform any act,
in order to terminate or remedy any
irregularity or state of affairs
disclosed by the supervisory on-
site [visit or] inspection or
investigation [: Provided that the
registrar may not make an order
contemplated in section 6D (2)
(b) of the Financial Institutions
(Protection of Funds) Act.];".

7069. The repeal of section 97.

71. 76: The amendment of section 98 by the

addition of the following subsection:
"(5) This section does not
affect Part 5 of Chapter 10 of the
Financial Sector Regulation Act.".

724%.  The deletion of the following heading in

Chapter XII preceding section 99:

“Enforcement Committee”.

7372. The repeal of section 99.
7473. The amendment of section 105—

@) by the substitution for subsection (1) of the
following subsection:

“(1) A person aggrieved by a decision of —

@)

(b)
©

(d)

)

()

the [registrar]Authority under a power
conferred or a duty imposed upon the
[registrar] Authority by or under this Act
or the Financial Sector Regulation Act;

an exchange to refuse an application by that
person to be admitted as an authorised user;

an exchange to withdraw the authorisation
of an authorised user or to direct an
authorised user to terminate the access to
the exchange by an officer or employee of
such authorised user;

an exchange to defer, refuse or grant an

application for the inclusion of securities in
the list or to remove securities from the list
or to suspend the trading in listed securities;

a central securities depository to refuse an
application by a person to be accepted as a
participant;

a central securities depository to terminate
the participation of a participant or to direct
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(b)

()

(h)

0]

()

a participant to terminate the access to the
central securities depository by an officer or
employee of a participant;

an independent clearing house or central
counterparty to refuse an application by a
person to be admitted as a clearing member;

an independent clearing house or central
counterparty to withdraw the authorisation
of a clearing member or to direct a clearing
member to terminate the access to the
independent clearing house or central
counterparty by an officer or employee of
such clearing member;

an exchange, central securities depository,
independent clearing house or central
counterparty to impose a penalty on an
authorised user, issuer, participant or
clearing member of an independent clearing
house or central counterparty, as the case
may be, or on an officer or employee of an
authorised user, issuer, participant or
clearing member of an independent clearing
house or central counterparty(;

the claims officer referred to in Chapter
X],

may [appeal to the appeal board on the
conditions determined by or under section 26 of
the Financial Services Board Act and subject to
this section] approach the Tribunal for a
reconsideration of the decision.”; and

by the deletion of subsection (2).

7574. The amendment of section 108 by the
substitution for subsection (1) of the following
subsection:

“(1)The [registrar] Authority may

[prescribe] determine fees in respect of matters

contemplated in this Act and, in relation to
[such] those fees [as well as fees payable in

terms of this Act], the person by whom the fee

must be paid, the manner of payment thereof
and, where necessary, the interest payable in
respect of overdue fees.”.

7675. The amendment of section 109 by the
substitution for paragraph (c) of the following
paragraph:

“(c) contravenes or fails to comply with the

provisions of sections 4, 7(1), 24, 25(1),
27(1), 47(1), 49A(1), 54(1), 56A(1) or a
prohibition by the [registrar] Authority
referred in terms of section 6(7), commits an
offence and is liable on conviction to a fine
not exceeding R10 million or to
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imprisonment for a period not exceeding five
years, or to both such fine and such
imprisonment.”.

7776. The amendment of section 110—

&——(a) by the deletion of substitution-for-subsection
(SL)-ef—theieHeMﬁg—subseeH%

regulated-person’; and
(b) by the addition of the following subsection:

“({6) Despite any other provision of this
Act, a clearing house performing the functions of a
central counterparty must comply with any
requirements imposed by requlations or standards,
and must —

(@) until 31 December 2021, be licensed as
either an associated clearing house or an
independent clearing house, and be approved
by the Authority, the South African Reserve
Bank and the Prudential Authority, in the
manner and form prescribed by the
Authority, to perform the functions of a
central counterparty;

(b) asof 1 January 2022, be licensed as both an
independent clearing house and a central
counterparty.”.

78+7. The substitution for the long title of
the following long title:

“To provide for the regulation of financial markets; to
license and regulate exchanges, central securities
depositories, clearing houses, central counterparties
and trade repositories; to regulate and control
securities trading, clearing and settlement, and the
custody and administration of securities; to prohibit
insider trading, and other market abuses; to provide
for the approval of nominees; to provide for [codes of
conduct] conduct standards; to replace the Securities
Services Act, 2004, as amended by the Financial
Services Laws General Amendment Act, 2008, so as to
align this Act with international standards; and to
provide for matters connected therewith.”

7978. The substitution for the expression
"registrar"”, wherever it occurs, of the expression
"Authority", except in section 1(1) and 1A(1).
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8079. The amendment of the arrangement
of sections—
(a) by the insertion after item 1 of the following item

"1A. Relationship between Act and

Financial Sector Regulation Act”;
(b) by the substitution for item 6 of the following item
“6.  Authority”;

(c) by the insertion after item 6 of the following items:

"6A. Criteria for recognition of external
market infrastructures.

6B. Withdrawal of recognition.

6C. Principles of co-operation”;

(d) by the substitution for the heading in Chapter V

preceding item 47 of the following heading-item:

“Licensing of clearing house and central
counterparty”;

(e) by the substitution for item 47 of the following item:

“47. Application for clearing house licence and
central counterparty licence”;

() by the substitution for item 48 of the following item:

“48. Requirements applicable to applicants for
clearing house licence, central counterparty

licence, licenced clearing house and licensed
central counterparty”;

(g) by the insertion after item 49 of the following item:

"49A. Licensing of external central
counterparty”;

(h) by the substitution for the heading in Chapter V
preceding item 50:

“Functions of licensed clearing house and
licensed central counterparty”;

(i) by the substitution for item 50 of the following item

“50. Functions of licensed clearing house and
licensed central counterparty, and power
of Authority to assume responsibility for
functions”;

(j) by the insertion after item 56 of the following item:

"B6A. Licensing of external trade repository";

(k) by the substitution for item 63 of the following item

“63. Demutualisation of exchange, central

securities depository, independent
clearing house or central counterparty”;
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(I) by the substitution for item 69 of the following item:
"69. Report to Authority”;

(m) by the substitution for the heading of Chapter VIII
of the following heading:

“CHAPTER VIII
CONDUCT STANDARDS”;

(n) by the substitution for item 74 of the following
item:

“74. Conduct standards for regulated persons”;

(o) by the substitution for item 75 of the following
item:

“75. Principles for Conduct standards”;

(p) by the substitution for item 84 of the following item:
"84. Additional powers of Authority™;

(q) by the substitution for the heading in Chapter XII
preceding section 94 of the following heading:

“Powers of Authority and court”;

(r) by the substitution for item 94 of the following item:

“94.  General powers of Authority”;

(s) by the substitution for item 96 of the following item:

"96.  Powers of Authority after supervisory
on-site inspection or investigation"; and

(t) by the deletion of the following heading in Chapter
XI1 preceding item 99:;

“Enforcement Committee”.

Act No. 24 of 2012

Credit Rating Services
Act, 2012

1. The amendment of section 1—

(a) by the insertion in subsection (1) after the definition
of "associate" of the following definition:

" 'Authority’ means the Financial Sector
Conduct Authority established in terms of
section 56 of the Financial Sector Regulation
Act;";

(b) by the insertion in subsection (1) after the definition
of "Companies Act" of the following definition:

conduct standard’ has the same meaning
ascribed to it in terms of section 1(1) of the
Financial Sector Regulation Act;";

(c) by the deletion in subsection (1) of the definition of
"deputy registrar";

(d) by the insertion in subsection (1) after the definition
of "external credit rating agency" of the following
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definition:

" 'Financial Sector Regulation Act' means the
Financial Sector Regulation Act, 2016;";

(e) by the deletion in subsection (1) of the definitions of
"Financial Services Board Act", "FSB official web
site" and "prescribe";

() by the insertion in subsection (1) after the definition
of "rating category" of the following definition:

" 'Register' means the Financial Sector
Information Register referred to in section
256247 of the Financial Sector Regulation Act;";

(9) by the deletion in subsection (1) of the definition of
"registrar";

(h) by the insertion in subsection (1) after the definition
of "this Act" of the following definition:

" "Tribunal’ means the Financial Services
Tribunal established in terms of section 219220
of the Financial Sector Requlation Act;"; and

(i) by the addition of the following subsection:

"(7) Unless the context otherwise indicates, words
and expressions not defined in subsection (1) have the
same meaning ascribed to them in terms of the Financial
Sector Requlation Act.".

2. The insertion after section 1 of the following
sections:

"Relationship between Act and Financial
Sector Regulation Act

1A. (1) Arreference in this
Act to the registrar must be read as a reference to

the Authority.

(2) Except as otherwise
provided by this Act or the Financial Sector
Regulation Act, the powers and duties of the
Authority in terms of this Act are in addition to
the powers and duties that it has in terms of the
Financial Sector Regulation Act.

(3) A reference in this
Act to the Authority determining or publishing a
matter by notice in the Gazette must be read as
including a reference to the Authority
determining or publishing the matter by notice
published in the Regqister.

(4) Unless expressly
provided otherwise in this Act, or this Act
requires a matter to be prescribed, a reference in
this Act to a matter being—

(a) prescribed must be read as a reference to
the matter being prescribed in a conduct
standard; or

(b) determined must be read as a reference to
the Authority determining the matter in




Act No. and year

Short Title

Extent of repeal or amendment

writing and registering the determination in
the Register.

(5) A reference in this
Act to an on-site visit in terms of a provision of
this Act must be read as a reference to a
supervisory on-site inspection in terms of the
Financial Sector Regulation Act.

(6) A reference in this Act
to an inspection in terms of a provision of this
Act must be read as a reference to an
investigation in terms of the Financial Sector

Regulation Act.

(7) (a) A reference in
this Act to the Authority announcing or
publishing information or a document on a web
site must be read as a reference to the Authority
publishing the information or document in the

Register.

(b) The Authority
may also publish the information or document on
its web site.

(8) A reference in this
Act to a prescribed fee must be read as a
reference to the relevant fee determined in terms
of section 237 and Chapter 16238 of the
Financial Sector Regulation Act.

(9) A reference in this
Act to a review of a decision of the Authority
must be read as a reference to a reconsideration
of the decision by the Tribunal in terms of the
Financial Sector Regulation Act.

Regulatory instruments

1B. For the purposes of the
definition of "requlatory instrument" in
section 1(1) of the Financial Sector Requlation
Act, any matter prescribed by the Authority in
respect of which notice in the Gazette is
specifically required by this Act is a requlatory
instrument.".

3. The amendment of section 5(1) by the
substitution for paragraph (e) of the following paragraph:

"(e) the application fee prescribed [by the
registrar]; and".

4. The repeal of sections 21 and 22.

5. The deletion in section 23(1) of paragraphs
(c), (e) and (h).

6. The amendment of section 24—
(a) by the substitution in subsection (1) for the words
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preceding paragraph (a) of the following words:

"A conduct standard for or in respect of credit
rating agencies may be made on any of the
following matters:"; and

(b) by the substitution in subsection (2) for the words
preceding paragraph (a) of the following words:

"The [rules]_conduct standards contemplated in
subsection (1) may—".

7. The deletion in section 24 of subsections (3)
and (4).

8. The repeal of sections 25, 26, 27, 28, 30, 31
and 33.

9. The deletion in section 34 of subsection (2).

10. Amendment of the arrangement of
sections by the insertion after item 1 of the following
items:

"1A. Relationship between Act and Financial
Sector Regulation Act

1B. Regulatory instruments".




